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UNLAWFUL POSSESSION OR RECEIPT OF FIREARMS

[§§1201 to 1203. Repealed. Pub. L. 99-308,
§104(b), May 19, 1986, 100 Stat. 459]

Section 1201, Pub. L. 90-351, title VII, §1201, June 19,
1968, 82 Stat. 236; Pub. L. 90-618, title III, §301(a)(1), Oct.
22, 1968, 82 Stat. 1236, related to Congressional findings
and declaration of policy with respect to receipt, pos-
session, or transportation of firearms by felons, veter-
ans who are discharged under dishonorable conditions,
mental incompetents, aliens who are illegally in this
country, and former citizens who have renounced their
citizenship.

Section 1202, Pub. L. 90-351, title VII, §1202, June 19,
1968, 82 Stat. 236; Pub. L. 90-618, title III, §301(a)(2), (b),
Oct. 22, 1968, 82 Stat. 1236; Pub. L. 98-473, title II, §§1802,
1803, Oct. 12, 1984, 98 Stat. 2185, provided penalties for
receipt, possession, or transportation of firearms in
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commerce or affecting commerce by a convicted felon,
dishonorably discharged veteran, mental incompetent,
former citizen, illegal alien, or by any individual em-
ployed by such a person, and defined terms used in
former sections 1201 to 1203 of this Appendix. See sec-
tion 924 of this title.

Section 1203, Pub. L. 90-351, title VII, §1203, June 19,
1968, 82 Stat. 237, related to persons exempt from the
provisions of former sections 1201 to 1203 of this Appen-
dix.

EFFECTIVE DATE OF REPEAL

Sections repealed effective 180 days after May 19, 1986,
see section 110(a) of Pub. L. 99-308, set out as an Effec-
tive Date of 1986 Amendment note under section 921 of
this title.



INTERSTATE AGREEMENT ON DETAINERS

Pub. L. 91-538, Dec. 9, 1970, 84 Stat. 1397, as amended by Pub. L. 100-690, title VII, §7059, Nov. 18, 1988,
102 Stat. 4403

§ 1. Short title

This Act may be cited as the
Agreement on Detainers Act’.

(Pub. L. 91-5638, §1, Dec. 9, 1970, 84 Stat. 1397.)

“Interstate

§2. Enactment into law of Interstate Agreement
on Detainers

The Interstate Agreement on Detainers is
hereby enacted into law and entered into by the
United States on its own behalf and on behalf of
the District of Columbia with all jurisdictions
legally joining in substantially the following
form:

“The contracting States solemnly agree that:

“ARTICLE I

“The party States find that charges outstand-
ing against a prisoner, detainers based on un-
tried indictments, informations, or complaints
and difficulties in securing speedy trial of per-
sons already incarcerated in other jurisdictions,
produce uncertainties which obstruct programs
of prisoner treatment and rehabilitation. Ac-
cordingly, it is the policy of the party States
and the purpose of this agreement to encourage
the expeditious and orderly disposition of such
charges and determination of the proper status
of any and all detainers based on untried indict-
ments, informations, or complaints. The party
States also find that proceedings with reference
to such charges and detainers, when emanating
from another jurisdiction, cannot properly be
had in the absence of cooperative procedures. It
is the further purpose of this agreement to pro-
vide such cooperative procedures.

“ARTICLE II

““As used in this agreement:

‘“‘(a) ‘State’ shall mean a State of the United
States; the United States of America; a terri-
tory or possession of the United States; the Dis-
trict of Columbia; the Commonwealth of Puerto
Rico.

“(b) ‘Sending State’ shall mean a State in
which a prisoner is incarcerated at the time
that he initiates a request for final disposition
pursuant to article IIT hereof or at the time that
a request for custody or availability is initiated
pursuant to article IV hereof.

““(c) ‘Receiving State’ shall mean the State in
which trial is to be had on an indictment, infor-
mation, or complaint pursuant to article III or
article IV hereof.
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“ARTICLE IIT

‘“(a) Whenever a person has entered upon a
term of imprisonment in a penal or correctional
institution of a party State, and whenever dur-
ing the continuance of the term of imprison-
ment there is pending in any other party State
any untried indictment, information, or com-
plaint on the basis of which a detainer has been
lodged against the prisoner, he shall be brought
to trial within one hundred and eighty days
after he shall have caused to be delivered to the
prosecuting officer and the appropriate court of
the prosecuting officer’s jurisdiction written no-
tice of the place of his imprisonment and his re-
quest for a final disposition to be made of the in-
dictment, information, or complaint: Provided,
That, for good cause shown in open court, the
prisoner or his counsel being present, the court
having jurisdiction of the matter may grant any
necessary or reasonable continuance. The re-
quest of the prisoner shall be accompanied by a
certificate of the appropriate official having
custody of the prisoner, stating the term of
commitment under which the prisoner is being
held, the time already served, the time remain-
ing to be served on the sentence, the amount of
good time earned, the time of parole eligibility
of the prisoner, and any decision of the State pa-
role agency relating to the prisoner.

“(b) The written notice and request for final
disposition referred to in paragraph (a) hereof
shall be given or sent by the prisoner to the war-
den, commissioner of corrections, or other offi-
cial having custody of him, who shall promptly
forward it together with the certificate to the
appropriate prosecuting official and court by
registered or certified mail, return receipt re-
quested.

‘“(c) The warden, commissioner of corrections,
or other official having custody of the prisoner
shall promptly inform him of the source and
contents of any detainer lodged against him and
shall also inform him of his right to make a re-
quest for final disposition of the indictment, in-
formation, or complaint on which the detainer
is based.

“(d) Any request for final disposition made by
a prisoner pursuant to paragraph (a) hereof shall
operate as a request for final disposition of all
untried indictments, informations, or com-
plaints on the basis of which detainers have
been lodged against the prisoner from the State
to whose prosecuting official the request for
final disposition is specifically directed. The
warden, commissioner of corrections, or other
official having custody of the prisoner shall
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forthwith notify all appropriate prosecuting of-
ficers and courts in the several jurisdictions
within the State to which the prisoner’s request
for final disposition is being sent of the proceed-
ing being initiated by the prisoner. Any notifi-
cation sent pursuant to this paragraph shall be
accompanied by copies of the prisoner’s written
notice, request, and the certificate. If trial is
not had on any indictment, information, or com-
plaint contemplated hereby prior to the return
of the prisoner to the original place of imprison-
ment, such indictment, information, or com-
plaint shall not be of any further force or effect,
and the court shall enter an order dismissing the
same with prejudice.

‘“(e) Any request for final disposition made by
a prisoner pursuant to paragraph (a) hereof shall
also be deemed to be a waiver of extradition
with respect to any charge or proceeding con-
templated thereby or included therein by reason
of paragraph (d) hereof, and a waiver of extra-
dition to the receiving State to serve any sen-
tence there imposed upon him, after completion
of his term of imprisonment in the sending
State. The request for final disposition shall
also constitute a consent by the prisoner to the
production of his body in any court where his
presence may be required in order to effectuate
the purposes of this agreement and a further
consent voluntarily to be returned to the origi-
nal place of imprisonment in accordance with
the provisions of this agreement. Nothing in this
paragraph shall prevent the imposition of a con-
current sentence if otherwise permitted by law.

‘“(f) Escape from custody by the prisoner sub-
sequent to his execution of the request for final
disposition referred to in paragraph (a) hereof
shall void the request.

“ARTICLE IV

‘‘(a) The appropriate officer of the jurisdiction
in which an untried indictment, information, or
complaint is pending shall be entitled to have a
prisoner against whom he has lodged a detainer
and who is serving a term of imprisonment in
any party State made available in accordance
with article V(a) hereof upon presentation of a
written request for temporary custody or avail-
ability to the appropriate authorities of the
State in which the prisoner is incarcerated: Pro-
vided, That the court having jurisdiction of such
indictment, information, or complaint shall
have duly approved, recorded, and transmitted
the request: And provided further, That there
shall be a period of thirty days after receipt by
the appropriate authorities before the request be
honored, within which period the Governor of
the sending State may disapprove the request
for temporary custody or availability, either
upon his own motion or upon motion of the pris-
oner.

‘““(b) Upon request of the officer’s written re-
quest as provided in paragraph (a) hereof, the
appropriate authorities having the prisoner in
custody shall furnish the officer with a certifi-
cate stating the term of commitment under
which the prisoner is being held, the time al-
ready served, the time remaining to be served on
the sentence, the amount of good time earned,
the time of parole eligibility of the prisoner, and
any decisions of the State parole agency relat-
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ing to the prisoner. Said authorities simulta-
neously shall furnish all other officers and ap-
propriate courts in the receiving State who has
lodged detainers against the prisoner with simi-
lar certificates and with notices informing them
of the request for custody or availability and of
the reasons therefor.

“(c) In respect of any proceeding made pos-
sible by this article, trial shall be commenced
within one hundred and twenty days of the ar-
rival of the prisoner in the receiving State, but
for good cause shown in open court, the prisoner
or his counsel being present, the court having
jurisdiction of the matter may grant any nec-
essary or reasonable continuance.

‘‘(d) Nothing contained in this article shall be
construed to deprive any prisoner of any right
which he may have to contest the legality of his
delivery as provided in paragraph (a) hereof, but
such delivery may not be opposed or denied on
the ground that the executive authority of the
sending State has not affirmatively consented
to or ordered such delivery.

“‘(e) If trial is not had on any indictment, in-
formation, or complaint contemplated hereby
prior to the prisoner’s being returned to the
original place of imprisonment pursuant to arti-
cle V(e) hereof, such indictment, information, or
complaint shall not be of any further force or ef-
fect, and the court shall enter an order dismiss-
ing the same with prejudice.

“ARTICLE V

‘“‘(a) In response to a request made under arti-
cle III or article IV hereof, the appropriate au-
thority in a sending State shall offer to deliver
temporary custody of such prisoner to the ap-
propriate authority in the State where such in-
dictment, information, or complaint is pending
against such person in order that speedy and ef-
ficient prosecution may be had. If the request
for final disposition is made by the prisoner, the
offer of temporary custody shall accompany the
written notice provided for in article III of this
agreement. In the case of a Federal prisoner, the
appropriate authority in the receiving State
shall be entitled to temporary custody as pro-
vided by this agreement or to the prisoner’s
presence in Federal custody at the place of trial,
whichever custodial arrangement may be ap-
proved by the custodian.

“(b) The officer or other representative of a
State accepting an offer of temporary custody
shall present the following upon demand:

‘(1) Proper identification and evidence of his
authority to act for the State into whose tem-
porary custody this prisoner is to be given.

““(2) A duly certified copy of the indictment,
information, or complaint on the basis of which
the detainer has been lodged and on the basis of
which the request for temporary custody of the
prisoner has been made.

““(c) If the appropriate authority shall refuse
or fail to accept temporary custody of said per-
son, or in the event that an action on the indict-
ment, information, or complaint on the basis of
which the detainer has been lodged is not
brought to trial within the period provided in
article III or article IV hereof, the appropriate
court of the jurisdiction where the indictment,
information, or complaint has been pending
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shall enter an order dismissing the same with
prejudice, and any detainer based thereon shall
cease to be of any force or effect.

“(d) The temporary custody referred to in this
agreement shall be only for the purpose of per-
mitting prosecution on the charge or charges
contained in one or more untried indictments,
informations, or complaints which form the
basis of the detainer or detainers or for prosecu-
tion on any other charge or charges arising out
of the same transaction. Except for his attend-
ance at court and while being transported to or
from any place at which his presence may be re-
quired, the prisoner shall be held in a suitable
jail or other facility regularly used for persons
awaiting prosecution.

‘“(e) At the earliest practicable time con-
sonant with the purposes of this agreement, the
prisoner shall be returned to the sending State.

“(f) During the continuance of temporary cus-
tody or while the prisoner is otherwise being
made available for trial as required by this
agreement, time being served on the sentence
shall continue to run but good time shall be
earned by the prisoner only if, and to the extent
that, the law and practice of the jurisdiction
which imposed the sentence may allow.

‘“(g) For all purposes other than that for which
temporary custody as provided in this agree-
ment is exercised, the prisoner shall be deemed
to remain in the custody of and subject to the
jurisdiction of the sending State and any escape
from temporary custody may be dealt with in
the same manner as an escape from the original
place of imprisonment or in any other manner
permitted by law.

‘“(h) From the time that a party State receives
custody of a prisoner pursuant to this agree-
ment until such prisoner is returned to the ter-
ritory and custody of the sending State, the
State in which the one or more untried indict-
ments, informations, or complaints are pending
or in which trial is being had shall be respon-
sible for the prisoner and shall also pay all costs
of transporting, caring for, keeping, and return-
ing the prisoner. The provisions of this para-
graph shall govern unless the States concerned
shall have entered into a supplementary agree-
ment providing for a different allocation of costs
and responsibilities as between or among them-
selves. Nothing herein contained shall be con-
strued to alter or affect any internal relation-
ship among the departments, agencies, and offi-
cers of and in the government of a party State,
or between a party State and its subdivisions, as
to the payment of costs, or responsibilities
therefor.

““ARTICLE VI

‘“(a) In determining the duration and expira-
tion dates of the time periods provided in arti-
cles IIT and IV of this agreement, the running of
said time periods shall be tolled whenever and
for as long as the prisoner is unable to stand
trial, as determined by the court having juris-
diction of the matter.

““(b) No provision of this agreement, and no
remedy made available by this agreement shall
apply to any person who is adjudged to be men-
tally ill.
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‘“ARTICLE VII

“Bach State party to this agreement shall des-
ignate an officer who, acting jointly with like
officers of other party States, shall promulgate
rules and regulations to carry out more effec-
tively the terms and provisions of this agree-
ment, and who shall provide, within and without
the State, information necessary to the effective
operation of this agreement.

“ARTICLE VIII

“This agreement shall enter into full force and
effect as to a party State when such State has
enacted the same into law. A State party to this
agreement may withdraw herefrom by enacting
a statute repealing the same. However, the with-
drawal of any State shall not affect the status of
any proceedings already initiated by inmates or
by State officers at the time such withdrawal
takes effect, nor shall it affect their rights in re-
spect thereof.

“ARTICLE IX

“This agreement shall be liberally construed
so as to effectuate its purposes. The provisions
of this agreement shall be severable and if any
phrase, clause, sentence, or provision of this
agreement is declared to be contrary to the con-
stitution of any party State or of the United
States or the applicability thereof to any gov-
ernment, agency, person, or circumstance is
held invalid, the validity of the remainder of
this agreement and the applicability thereof to
any government, agency, person, or circum-
stance shall not be affected thereby. If this
agreement shall be held contrary to the con-
stitution of any State party hereto, the agree-
ment shall remain in full force and effect as to
the remaining States and in full force and effect
as to the State affected as to all severable mat-
ters.”

(Pub. L. 91-538, §2, Dec. 9, 1970, 84 Stat. 1397.)

§ 3. Definition of term “Governor” for purposes of
United States and District of Columbia

The term ‘‘Governor’” as used in the agree-
ment on detainers shall mean with respect to
the United States, the Attorney General, and
with respect to the District of Columbia, the
Mayor of the District of Columbia.

(Pub. L. 91-538, §3, Dec. 9, 1970, 84 Stat. 1402.)
TRANSFER OF FUNCTIONS

“Mayor of the District of Columbia’ substituted in
text for ‘“Commissioner of the District of Columbia”
pursuant to section 421 of Pub. L. 93-198. Office of Com-
missioner of District of Columbia, as established by
Reorg. Plan No. 3, of 1967, abolished as of noon Jan. 2,
1975, by Pub. L. 93-198, title VII, §711, Dec. 24, 1973, 87
Stat. 818, and replaced by Office of Mayor of District of
Columbia by section 421 of Pub. L. 93-198.

§ 4. Definition of term “appropriate court”

The term ‘‘appropriate court’” as used in the
agreement on detainers shall mean with respect
to the United States, the courts of the United
States, and with respect to the District of Co-
lumbia, the courts of the District of Columbia,
in which indictments, informations, or com-
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plaints,
pending.

(Pub. L. 91-538, §4, Dec. 9, 1970, 84 Stat. 1402.)

for which disposition is sought, are

§5. Enforcement and cooperation by courts, de-
partments, agencies, officers, and employees
of United States and District of Columbia

All courts, departments, agencies, officers,
and employees of the United States and of the
District of Columbia are hereby directed to en-
force the agreement on detainers and to cooper-
ate with one another and with all party States
in enforcing the agreement and effectuating its
purpose.

(Pub. L. 91-538, §5, Dec. 9, 1970, 84 Stat. 1402.)
§ 6. Regulations, forms, and instructions

For the United States, the Attorney General,
and for the District of Columbia, the Mayor of
the District of Columbia, shall establish such
regulations, prescribe such forms, issue such in-
structions, and perform such other acts as he
deems necessary for carrying out the provisions
of this Act.

(Pub. L. 91-538, §6, Dec. 9, 1970, 84 Stat. 1403.)
TRANSFER OF FUNCTIONS

“Mayor of the District of Columbia’ substituted in
text for ‘“Commissioner of the District of Columbia’”
pursuant to section 421 of Pub. L. 93-198. Office of Com-
missioner of District of Columbia, as established by
Reorg. Plan No. 3 of 1967, abolished as of noon Jan. 2,
1975, by Pub. L. 93-198, title VII, §711, Dec. 24, 1973, 87
Stat. 818, and replaced by Office of Mayor of District of
Columbia by section 421 of Pub. L. 93-198.

§7. Reservation of right to alter, amend, or re-
peal

The right to alter, amend, or repeal this Act is
expressly reserved.
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(Pub. L. 91-538, § 7, Dec. 9, 1970, 84 Stat. 1403.)

§ 8. Effective Date

This Act shall take effect on the ninetieth day
after the date of its enactment.

(Pub. L. 91-538, §8, Dec. 9, 1970, 84 Stat. 1403.)

REFERENCES IN TEXT

The date of its enactment, referred to in text, means
Dec. 9, 1970.

§9. Special Provisions when United States is a
Receiving State

Notwithstanding any provision of the agree-
ment on detainers to the contrary, in a case in
which the United States is a receiving State—

(1) any order of a court dismissing any in-
dictment, information, or complaint may be
with or without prejudice. In determining
whether to dismiss the case with or without
prejudice, the court shall consider, among oth-
ers, each of the following factors: The serious-
ness of the offense; the facts and circum-
stances of the case which led to the dismissal;
and the impact of a reprosecution on the ad-
ministration of the agreement on detainers
and on the administration of justice; and

(2) it shall not be a violation of the agree-
ment on detainers if prior to trial the prisoner
is returned to the custody of the sending State
pursuant to an order of the appropriate court
issued after reasonable notice to the prisoner
and the United States and an opportunity for

a hearing.

(Pub. L. 91-538, §9, as added Pub. L. 100-690, title
VII, §7059, Nov. 18, 1988, 102 Stat. 4403.)



CLASSIFIED INFORMATION PROCEDURES ACT

Pub. L. 96-456, Oct. 15, 1980, 94 Stat. 2025, as amended by Pub. L. 100-690, title VII, §7020(g), Nov. 18,
1988, 102 Stat. 4396; Pub. L. 106-567, title VI, §607, Dec. 27, 2000, 114 Stat. 2855; Pub. L. 107-306,
title VIII, §811(b)(3), Nov. 27, 2002, 116 Stat. 2423; Pub. L. 108-458, title I, §1071(f), Dec. 17, 2004,
118 Stat. 3691; Pub. L. 109-177, title V, §506(a)(8), Mar. 9, 2006, 120 Stat. 248

§ 1. Definitions

(a) ‘“‘Classified information’, as used in this
Act, means any information or material that
has been determined by the United States Gov-
ernment pursuant to an Executive order, stat-
ute, or regulation, to require protection against
unauthorized disclosure for reasons of national
security and any restricted data, as defined in
paragraph r. of section 11 of the Atomic Energy
Act of 1954 (42 U.S.C. 2014(y)).

(b) ““National security’, as used in this Act,
means the national defense and foreign relations
of the United States.

(Pub. L. 96-456, §1, Oct. 15, 1980, 94 Stat. 2025.)
§ 2. Pretrial conference

At any time after the filing of the indictment
or information, any party may move for a pre-
trial conference to consider matters relating to
classified information that may arise in connec-
tion with the prosecution. Following such mo-
tion, or on its own motion, the court shall
promptly hold a pretrial conference to establish
the timing of requests for discovery, the provi-
sion of notice required by section 5 of this Act,
and the initiation of the procedure established
by section 6 of this Act. In addition, at the pre-
trial conference the court may consider any
matters which relate to classified information
or which may promote a fair and expeditious
trial. No admission made by the defendant or by
any attorney for the defendant at such a con-
ference may be used against the defendant un-
less the admission is in writing and is signed by
the defendant and by the attorney for the de-
fendant.

(Pub. L. 96-456, §2, Oct. 15, 1980, 94 Stat. 2025.)
§ 3. Protective orders

Upon motion of the United States, the court
shall issue an order to protect against the dis-
closure of any classified information disclosed
by the United States to any defendant in any
criminal case in a district court of the United
States.

(Pub. L. 96-456, §3, Oct. 15, 1980, 94 Stat. 2025.)

§4. Discovery of classified information by de-
fendants

The court, upon a sufficient showing, may au-
thorize the United States to delete specified
items of classified information from documents
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to be made available to the defendant through
discovery under the Federal Rules of Criminal
Procedure, to substitute a summary of the infor-
mation for such classified documents, or to sub-
stitute a statement admitting relevant facts
that the classified information would tend to
prove. The court may permit the United States
to make a request for such authorization in the
form of a written statement to be inspected by
the court alone. If the court enters an order
granting relief following such an ex parte show-
ing, the entire text of the statement of the
United States shall be sealed and preserved in
the records of the court to be made available to
the appellate court in the event of an appeal.

(Pub. L. 96-456, §4, Oct. 15, 1980, 94 Stat. 2025.)

§5. Notice of defendant’s intention to disclose
classified information

(a) NOTICE BY DEFENDANT.—If a defendant rea-
sonably expects to disclose or to cause the dis-
closure of classified information in any manner
in connection with any trial or pretrial proceed-
ing involving the criminal prosecution of such
defendant, the defendant shall, within the time
specified by the court or, where no time is speci-
fied, within thirty days prior to trial, notify the
attorney for the United States and the court in
writing. Such notice shall include a brief de-
scription of the classified information. When-
ever a defendant learns of additional classified
information he reasonably expects to disclose at
any such proceeding, he shall notify the attor-
ney for the United States and the court in writ-
ing as soon as possible thereafter and shall in-
clude a brief description of the classified infor-
mation. No defendant shall disclose any infor-
mation known or believed to be classified in
connection with a trial or pretrial proceeding
until notice has been given under this sub-
section and until the United States has been af-
forded a reasonable opportunity to seek a deter-
mination pursuant to the procedure set forth in
section 6 of this Act, and until the time for the
United States to appeal such determination
under section 7 has expired or any appeal under
section 7 by the United States is decided.

(b) FAILURE TO COMPLY.—If the defendant fails
to comply with the requirements of subsection
(a) the court may preclude disclosure of any
classified information not made the subject of
notification and may prohibit the examination
by the defendant of any witness with respect to
any such information.
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PROCEDURES ACT

(Pub. L. 96-456, §5, Oct. 15, 1980, 94 Stat. 2026.)

§6. Procedure for cases involving classified in-
formation

(a) MOTION FOR HEARING.—Within the time
specified by the court for the filing of a motion
under this section, the United States may re-
quest the court to conduct a hearing to make all
determinations concerning the use, relevance, or
admissibility of classified information that
would otherwise be made during the trial or pre-
trial proceeding. Upon such a request, the court
shall conduct such a hearing. Any hearing held
pursuant to this subsection (or any portion of
such hearing specified in the request of the At-
torney General) shall be held in camera if the
Attorney General certifies to the court in such
petition that a public proceeding may result in
the disclosure of classified information. As to
each item of classified information, the court
shall set forth in writing the basis for its deter-
mination. Where the United States’ motion
under this subsection is filed prior to the trial
or pretrial proceeding, the court shall rule prior
to the commencement of the relevant proceed-
ing.

(b) NOTICE.—(1) Before any hearing is con-
ducted pursuant to a request by the United
States under subsection (a), the United States
shall provide the defendant with notice of the
classified information that is at issue. Such no-
tice shall identify the specific classified infor-
mation at issue whenever that information pre-
viously has been made available to the defend-
ant by the United States. When the United
States has not previously made the information
available to the defendant in connection with
the case, the information may be described by
generic category, in such forms as the court
may approve, rather than by identification of
the specific information of concern to the
United States.

(2) Whenever the United States requests a
hearing under subsection (a), the court, upon re-
quest of the defendant, may order the United
States to provide the defendant, prior to trial,
such details as to the portion of the indictment
or information at issue in the hearing as are
needed to give the defendant fair notice to pre-
pare for the hearing.

(c) ALTERNATIVE PROCEDURE FOR DISCLOSURE
OF CLASSIFIED INFORMATION.—(1) Upon any de-
termination by the court authorizing the disclo-
sure of specific classified information under the
procedures established by this section, the
United States may move that, in lieu of the dis-
closure of such specific classified information,
the court order—

(A) the substitution for such classified infor-
mation of a statement admitting relevant
facts that the specific classified information
would tend to prove; or

(B) the substitution for such classified infor-
mation of a summary of the specific classified
information.

The court shall grant such a motion of the
United States if it finds that the statement or
summary will provide the defendant with sub-
stantially the same ability to make his defense

as would disclosure of the specific classified in-
formation. The court shall hold a hearing on any
motion under this section. Any such hearing
shall be held in camera at the request of the At-
torney General.

(2) The United States may, in connection with
a motion under paragraph (1), submit to the
court an affidavit of the Attorney General cer-
tifying that disclosure of classified information
would cause identifiable damage to the national
security of the United States and explaining the
basis for the classification of such information.
If so requested by the United States, the court
shall examine such affidavit in camera and ex
parte.

(d) SEALING OF RECORDS OF IN CAMERA HEAR-
INGS.—If at the close of an in camera hearing
under this Act (or any portion of a hearing
under this Act that is held in camera) the court
determines that the classified information at
issue may not be disclosed or elicited at the
trial or pretrial proceeding, the record of such in
camera hearing shall be sealed and preserved by
the court for use in the event of an appeal. The
defendant may seek reconsideration of the
court’s determination prior to or during trial.

(e) PROHIBITION ON DISCLOSURE OF CLASSIFIED
INFORMATION BY DEFENDANT, RELIEF FOR DE-
FENDANT WHEN UNITED STATES OPPOSES DISCLO-
SURE.—(1) Whenever the court denies a motion
by the United States that it issue an order under
subsection (c¢) and the United States files with
the court an affidavit of the Attorney General
objecting to disclosure of the classified informa-
tion at issue, the court shall order that the de-
fendant not disclose or cause the disclosure of
such information.

(2) Whenever a defendant is prevented by an
order under paragraph (1) from disclosing or
causing the disclosure of classified information,
the court shall dismiss the indictment or infor-
mation; except that, when the court determines
that the interests of justice would not be served
by dismissal of the indictment or information,
the court shall order such other action, in lieu
of dismissing the indictment or information, as
the court determines is appropriate. Such action
may include, but need not be limited to—

(A) dismissing specified counts of the indict-
ment or information;

(B) finding against the United States on any
issue as to which the excluded classified infor-
mation relates; or

(C) striking or precluding all or part of the
testimony of a witness.

An order under this paragraph shall not take ef-
fect until the court has afforded the United
States an opportunity to appeal such order
under section 7, and thereafter to withdraw its
objection to the disclosure of the classified in-
formation at issue.

(f) RECIPROCITY.—Whenever the court deter-
mines pursuant to subsection (a) that classified
information may be disclosed in connection with
a trial or pretrial proceeding, the court shall,
unless the interests of fairness do not so require,
order the United States to provide the defendant
with the information it expects to use to rebut
the classified information. The court may place
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the United States under a continuing duty to
disclose such rebuttal information. If the United
States fails to comply with its obligation under
this subsection, the court may exclude any evi-
dence not made the subject of a required disclo-
sure and may prohibit the examination by the
United States of any witness with respect to
such information.

(Pub. L. 96-456, §6, Oct. 15, 1980, 94 Stat. 2026.)

§ 7. Interlocutory appeal

(a) An interlocutory appeal by the United
States taken before or after the defendant has
been placed in jeopardy shall lie to a court of ap-
peals from a decision or order of a district court
in a criminal case authorizing the disclosure of
classified information, imposing sanctions for
nondisclosure of classified information, or refus-
ing a protective order sought by the United
States to prevent the disclosure of classified in-
formation.

(b) An appeal taken pursuant to this section
either before or during trial shall be expedited
by the court of appeals. Prior to trial, an appeal
shall be taken within ten days after the decision
or order appealed from and the trial shall not
commence until the appeal is resolved. If an ap-
peal is taken during trial, the trial court shall
adjourn the trial until the appeal is resolved and
the court of appeals (1) shall hear argument on
such appeal within four days of the adjournment
of the trial, (2) may dispense with written briefs
other than the supporting materials previously
submitted to the trial court, (3) shall render its
decision within four days of argument on appeal,
and (4) may dispense with the issuance of a writ-
ten opinion in rendering its decision. Such ap-
peal and decision shall not affect the right of
the defendant, in a subsequent appeal from a
judgment of conviction, to claim as error rever-
sal by the trial court on remand of a ruling ap-
pealed from during trial.

(Pub. L. 96-456, §7, Oct. 15, 1980, 94 Stat. 2028.)

§ 8. Introduction of classified information

(a) CLASSIFICATION STATUS.—Writings, record-
ings, and photographs containing classified in-
formation may be admitted into evidence with-
out change in their classification status.

(b) PRECAUTIONS BY COURT.—The court, in
order to prevent unnecessary disclosure of clas-
sified information involved in any criminal pro-
ceeding, may order admission into evidence of
only part of a writing, recording, or photograph,
or may order admission into evidence of the
whole writing, recording, or photograph with ex-
cision of some or all of the classified informa-
tion contained therein, unless the whole ought
in fairness be considered.

(¢c) TAKING OF TESTIMONY.—During the exam-
ination of a witness in any criminal proceeding,
the United States may object to any question or
line of inquiry that may require the witness to
disclose classified information not previously
found to be admissible. Following such an objec-
tion, the court shall take such suitable action to
determine whether the response is admissible as
will safeguard against the compromise of any

classified information. Such action may include
requiring the United States to provide the court
with a proffer of the witness’ response to the
question or line of inquiry and requiring the de-
fendant to provide the court with a proffer of
the nature of the information he seeks to elicit.

(Pub. L. 96-456, §8, Oct. 15, 1980, 94 Stat. 2028.)
§9. Security procedures

(a) Within one hundred and twenty days of the
date of the enactment of this Act, the Chief Jus-
tice of the United States, in consultation with
the Attorney General, the Director of National
Intelligence, and the Secretary of Defense, shall
prescribe rules establishing procedures for the
protection against unauthorized disclosure of
any classified information in the custody of the
United States district courts, courts of appeal,
or Supreme Court. Such rules, and any changes
in such rules, shall be submitted to the appro-
priate committees of Congress and shall become
effective forty-five days after such submission.

(b) Until such time as rules under subsection
(a) first become effective, the Federal courts
shall in each case involving classified informa-
tion adapt procedures to protect against the un-
authorized disclosure of such information.

(Pub. L. 96-456, §9, Oct. 15, 1980, 94 Stat. 2029;
Pub. L. 108-458, title I, §1071(f), Dec. 17, 2004, 118
Stat. 3691.)

REFERENCES IN TEXT

The date of the enactment of this Act, referred to in
subsec. (a), means Oct. 15, 1980.

AMENDMENTS

2004—Subsec. (a). Pub. L. 108-458 substituted ‘‘Direc-
tor of National Intelligence’” for ‘‘Director of Central
Intelligence”.

EFFECTIVE DATE OF 2004 AMENDMENT

For Determination by President that amendment by
Pub. L. 108-458 take effect on Apr. 21, 2005, see Memo-
randum of President of the United States, Apr. 21, 2005,
70 F.R. 23925, set out as a note under section 401 of Title
50, War and National Defense.

Amendment by Pub. L. 108-458 effective not later
than six months after Dec. 17, 2004, except as otherwise
expressly provided, see section 1097(a) of Pub. L.
108-458, set out as an Effective Date of 2004 Amend-
ment; Transition Provisions note under section 401 of
Title 50, War and National Defense.

SECURITY PROCEDURES KESTABLISHED PURSUANT TO
PUB. L. 96-456, 94 STAT. 2025, BY THE CHIEF JUSTICE
OF THE UNITED STATES FOR THE PROTECTION OF
CLASSIFIED INFORMATION

1. Purpose. The purpose of these procedures is to meet
the requirements of Section 9(a) of the Classified Infor-
mation Procedures Act of 1980, Pub. L. 96-456, 94 Stat.
2025, which in pertinent part provides that:

“. . . [T]he Chief Justice of the United States, in con-

sultation with the Attorney General, the Director of

Central Intelligence, and the Secretary of Defense,

shall prescribe rules establishing procedures for the

protection against unauthorized disclosure of any
classified information in the custody of the United

States district courts, courts of appeal, or Supreme

Court. . . .”

These procedures apply in all proceedings in criminal
cases involving classified information, and appeals
therefrom, before the United States district courts, the
courts of appeal and the Supreme Court.
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2. Court Security Officer. In any proceeding in a crimi-
nal case or appeal therefrom in which classified infor-
mation is within, or reasonably expected to be within,
the custody of the court, the court shall designate a
court security officer. The Attorney General or the De-
partment of Justice Security Officer, with the concur-
rence of the head of the agency or agencies from which
the classified information originates, or their rep-
resentatives, shall recommend to the court persons
qualified to serve as court security officer. The court
security officer shall be selected from among those per-
sons so recommended.

The court security officer shall be an individual with
demonstrated competence in security matters, and
shall, prior to designation, have been certified to the
court in writing by the Department of Justice Security
Officer as cleared for the level and category of classi-
fied information that will be involved. The court secu-
rity officer may be an employee of the Executive
Branch of the Government detailed to the court for this
purpose. One or more alternate court security officers,
who have been recommended and cleared in the manner
specified above, may be designated by the court as re-
quired.

The court security officer shall be responsible to the
court for document, physical, personnel and commu-
nications security, and shall take measures reasonably
necessary to fulfill these responsibilities. The court se-
curity officer shall notify the court and the Depart-
ment of Justice Security Officer of any actual, at-
tempted, or potential violation of security procedures.

3. Secure Quarters. Any in camera proceeding—includ-
ing a pretrial conference, motion hearing, or appellate
hearing—concerning the use, relevance, or admissibil-
ity of classified information, shall be held in secure
quarters recommended by the court security officer and
approved by the court.

The secure quarters shall be located within the Fed-
eral courthouse, unless it is determined that none of
the quarters available in the courthouse meets, or can
reasonably be made equivalent to, security require-
ments of the Executive Branch applicable to the level
and category of classified information involved. In that
event, the court shall designate the facilities of an-
other United States Government agency, recommended
by the court security officer, which is located within
the vicinity of the courthouse, as the site of the pro-
ceedings.

The court security officer shall make necessary ar-
rangements to ensure that the applicable Executive
Branch standards are met and shall conduct or arrange
for such inspection of the quarters as may be nec-
essary. The court security officer shall, in consultation
with the United States Marshal, arrange for the instal-
lation of security devices and take such other measures
as may be necessary to protect against any unauthor-
ized access to classified information. All of the afore-
mentioned activity shall be conducted in a manner
which does not interfere with the orderly proceedings
of the court. Prior to any hearing or other proceeding,
the court security officer shall certify in writing to the
court that the quarters are secure.

4. Personnel Security—Court Personnel. No person ap-
pointed by the court or designated for service therein
shall be given access to any classified information in
the custody of the court, unless such person has re-
ceived a security clearance as provided herein and un-
less access to such information is necessary for the per-
formance of an official function. A security clearance
for justices and judges is not required, but such clear-
ance shall be provided upon the request of any judicial
officer who desires to be cleared.

The court shall inform the court security officer or
the attorney for the government of the names of court
personnel who may require access to classified informa-
tion. That person shall then notify the Department of
Justice Security Officer, who shall promptly make ar-
rangements to obtain any necessary security clear-
ances and shall approve such clearances under stand-

ards of the Executive Branch applicable to the level
and category of classified information involved. The
Department of Justice Security Officer shall advise the
court in writing when the necessary security clear-
ances have been obtained.

If security clearances cannot be obtained promptly,
personnel in the Executive Branch having the nec-
essary clearances may be temporarily assigned to as-
sist the court. If a proceeding is required to be recorded
and an official court reporter having the necessary se-
curity clearance is unavailable, the court may request
the court security officer or the attorney for the gov-
ernment to have a cleared reporter from the Executive
Branch designated to act as reporter in the proceed-
ings. The reporter so designated shall take the oath of
office as prescribed by 28 U.S.C. §753(a).

Justices, judges and cleared court personnel shall not
disclose classified information to anyone who does not
have a security clearance and who does not require the
information in the discharge of an official function.
However, nothing contained in these procedures shall
preclude a judge from discharging his official duties,
including giving appropriate instructions to the jury.

Any problem of security involving court personnel or
persons acting for the court shall be referred to the
court for appropriate action.

5. Persons Acting for the Defendant. The government
may obtain information by any lawful means concern-
ing the trustworthiness of persons associated with the
defense and may bring such information to the atten-
tion of the court for the court’s consideration in fram-
ing an appropriate protective order pursuant to Section
3 of the Act.

6. Jury. Nothing contained in these procedures shall
be construed to require an investigation or security
clearance of the members of the jury or interfere with
the functions of a jury, including access to classified
information introduced as evidence in the trial of a
case.

After a verdict has been rendered by a jury, the trial
judge should consider a government request for a cau-
tionary instruction to jurors regarding the release or
disclosure of classified information contained in docu-
ments they have reviewed during the trial.

7. Custody and Storage of Classified Materials.

a. Materials Covered. These security procedures apply
to all papers, documents, motions, pleadings, briefs,
notes, records of statements involving classified infor-
mation, notes relating to classified information taken
during in camera proceedings, orders, affidavits, tran-
scripts, untranscribed notes of a court reporter, mag-
netic recordings, or any other submissions or records
which contain classified information as the term is de-
fined in Section 1(a) of the Act, and which are in the
custody of the court. This includes, but is not limited
to (1) any motion made in connection with a pretrial
conference held pursuant to Section 2 of the Act, (2)
written statements submitted by the United States
pursuant to Section 4 of the Act, (3) any written state-
ment or written notice submitted to the court by the
defendant pursuant to Section 5(a) of the Act, (4) any
petition or written motion made pursuant to Section 6
of the Act, (5) any description of, or reference to, classi-
fied information contained in papers filed in an appeal,
pursuant to Section 7 of the Act and (6) any written
statement provided by the United States or by the de-
fendant pursuant to Section 8(c) of the Act.

b. Safekeeping. Classified information submitted to
the court shall be placed in the custody of the court se-
curity officer who shall be responsible for its safekeep-
ing. When not in use, the court security officer shall
store all classified materials in a safe or safe-type steel
file container with built-in, dial-type, three position,
changeable combinations which conform to the General
Services Administration standards for security con-
tainers. Classified information shall be segregated from
other information unrelated to the case at hand by se-
curing it in a separate security container. If the court
does not possess a storage container which meets the
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required standards, the necessary storage container or
containers are to be supplied to the court on a tem-
porary basis by the appropriate Executive Branch agen-
cy as determined by the Department of Justice Secu-
rity Officer. Only the court security officer and alter-
nate court security officer(s) shall have access to the
combination and the contents of the container unless
the court, after consultation with the security officer,
determines that a cleared person other than the court
security officer may also have access.

For other than temporary storage (e.g., brief court re-
cess), the court security officer shall insure that the
storage area in which these containers shall be located
meets Executive Branch standards applicable to the
level and category of classified information involved.
The secure storage area may be located within either
the Federal courthouse or the facilities of another
United States Government agency.

(¢c) Transmittal of Classified Information. During the
pendency of a trial or appeal, classified materials
stored in the facilities of another United States Gov-
ernment agency shall be transmitted in the manner
prescribed by the Executive Branch security regula-
tions applicable to the level and category of classified
information involved. A trust receipt shall accompany
all classified materials transmitted and shall be signed
by the recipient and returned to the court security offi-
cer.

8. Operating Routine.

a. Access to Court Records. Court personnel shall have
access to court records only as authorized. Access to
classified information by court personnel shall be lim-
ited to the minimum number of cleared persons nec-
essary for operating purposes. Access includes presence
at an in camera hearing or any other proceeding during
which classified information may be disclosed. Ar-
rangements for access to classified information in the
custody of the court by court personnel and persons
acting for the defense shall be approved in advance by
the court, which may issue a protective order concern-
ing such access.

Except as otherwise authorized by a protective order,
persons acting for the defendant will not be given cus-
tody of classified information provided by the govern-
ment. They may, at the discretion of the court, be af-
forded access to classified information provided by the
government in secure quarters which have been ap-
proved in accordance with §3 of these procedures, but
such classified information shall remain in the control
of the court security officer.

b. Telephone Security. Classified information shall not
be discussed over standard commercial telephone in-
struments or office intercommunication systems.

c. Disposal of Classified Material. The court security
officer shall be responsible for the secure disposal of all
classified materials which are not otherwise required
to be retained.

9. Records Security.

a. Classification Markings. The court security officer,
after consultation with the attorney for the govern-
ment, shall be responsible for the marking of all court
documents containing classified information with the
appropriate level of classification and for indicating
thereon any special access controls that also appear on
the face of the document from which the classified in-
formation was obtained or that are otherwise applica-
ble.

Every document filed by the defendant in the case
shall be filed under seal and promptly turned over to
the court security officer. The court security officer
shall promptly examine the document and, in consulta-
tion with the attorney for the government or rep-
resentative of the appropriate agency, determine
whether it contains classified information. If it is de-
termined that the document does contain classified in-
formation, the court security officer shall ensure that
it is marked with the appropriate classification mark-
ing. If it is determined that the document does not con-
tain classified information, it shall be unsealed and

placed in the public record. Upon the request of the
government, the court may direct that any document
containing classified information shall thereafter be
protected in accordance with §7 of these procedures.

b. Accountability System. The court security officer
shall be responsible for the establishment and mainte-
nance of a control and accountability system for all
classified information received by or transmitted from
the court.

10. Transmittal of the Record on Appeal. The record on
appeal, or any portion thereof, which contains classi-
fied information shall be transmitted to the court of
appeals or to the Supreme Court in the manner speci-
fied in §7(c) of these procedures.

11. Final Disposition. Within a reasonable time after
all proceedings in the case have been concluded, includ-
ing appeals, the court shall release to the court secu-
rity officer all materials containing classified informa-
tion. The court security officer shall then transmit
them to the Department of Justice Security Officer
who shall consult with the originating agency to deter-
mine the appropriate disposition of such materials.
Upon the motion of the government, the court may
order the return of the classified documents and mate-
rials to the department or agency which originated
them. The materials shall be transmitted in the man-
ner specified in §7(c) of these procedures and shall be
accompanied by the appropriate accountability records
required by §9(b) of these procedures.

12. Expenses. Expenses of the United States Govern-
ment which arise in connection with the implementa-
tion of these procedures shall be borne by the Depart-
ment of Justice or other appropriate Executive Branch
agency.

13. Interpretation. Any question concerning the inter-
pretation of any security requirement contained in
these procedures shall be resolved by the court in con-
sultation with the Department of Justice Security Offi-
cer and the appropriate Executive Branch agency secu-
rity officer.

14. Term. These procedures shall remain in effect until
modified in writing by The Chief Justice after con-
sultation with the Attorney General of the United
States, the Director of Central Intelligence, and the
Secretary of Defense.

15. Effective Date. These procedures shall become ef-
fective forty-five days after the date of submission to
the appropriate Congressional Committees, as required
by the Act.

Issued this 12th day of February, 1981, after taking
into account the views of the Attorney General of the
United States, the Director of Central Intelligence, and
the Secretary of Defense, as required by law.

WARREN E. BURGER
Chief Justice of the
United States

§9A. Coordination requirements relating to the
prosecution of cases involving classified in-
formation

(a) BRIEFINGS REQUIRED.—The Assistant Attor-
ney General for the Criminal Division or the As-
sistant Attorney General for National Security,
as appropriate, and the appropriate United
States attorney, or the designees of such offi-
cials, shall provide briefings to the senior agen-
cy official, or the designee of such official, with
respect to any case involving classified informa-
tion that originated in the agency of such senior
agency official.

(b) TIMING OF BRIEFINGS.—Briefings under sub-
section (a) with respect to a case shall occur—

(1) as soon as practicable after the Depart-
ment of Justice and the United States attor-
ney concerned determine that a prosecution or
potential prosecution could result; and
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(2) at such other times thereafter as are nec-
essary to keep the senior agency official con-
cerned fully and currently informed of the
status of the prosecution.

(c) SENIOR AGENCY OFFICIAL DEFINED.—In this
section, the term ‘‘senior agency official”’ has
the meaning given that term in section 1.1 of
Executive Order No. 12958.

(Pub. L. 96-456, §9A, as added Pub. L. 106-567,
title VI, §607, Dec. 27, 2000, 114 Stat. 2855; amend-
ed Pub. L. 109-177, title V, §506(a)(8), Mar. 9, 2006,
120 Stat. 248.)

REFERENCES IN TEXT

Executive Order No. 12958, referred to in subsec. (c),
is set out as a note under section 435 of Title 50, War
and National Defense.

AMENDMENTS

2006—Subsec. (a). Pub. L. 109-177 inserted ‘‘or the As-
sistant Attorney General for National Security, as ap-
propriate,” after ‘‘Assistant Attorney General for the
Criminal Division’.

§10. Identification of information related to the
national defense

In any prosecution in which the United States
must establish that material relates to the na-
tional defense or constitutes classified informa-
tion, the United States shall notify the defend-
ant, within the time before trial specified by the
court, of the portions of the material that it
reasonably expects to rely upon to establish the
national defense or classified information ele-
ment of the offense.

(Pub. L. 96-456, §10, Oct. 15, 1980, 94 Stat. 2029.)
§11. Amendments to the Act

Sections 1 through 10 of this Act may be
amended as provided in section 2076, title 28,
United States Code.

(Pub. L. 96-456, §11, Oct. 15, 1980, 94 Stat. 2029.)
§12. Attorney General guidelines

(a) Within one hundred and eighty days of en-
actment of this Act, the Attorney General shall
issue guidelines specifying the factors to be used
by the Department of Justice in rendering a de-
cision whether to prosecute a violation of Fed-
eral law in which, in the judgment of the Attor-
ney General, there is a possibility that classified
information will be revealed. Such guidelines
shall be transmitted to the appropriate commit-
tees of Congress.

(b) When the Department of Justice decides
not to prosecute a violation of Federal law pur-
suant to subsection (a), an appropriate official
of the Department of Justice shall prepare writ-
ten findings detailing the reasons for the deci-
sion not to prosecute. The findings shall in-
clude—

(1) the intelligence information which the
Department of Justice officials believe might
be disclosed,

(2) the purpose for which the information
might be disclosed,

(3) the probability that the
would be disclosed, and

information

(4) the possible consequences such disclosure
would have on the national security.

(Pub. L. 96-456, §12, Oct. 15, 1980, 94 Stat. 2029.)
REFERENCES IN TEXT

The enactment of this Act, referred to in subsec. (a),
means Oct. 15, 1980.

§ 13. Reports to Congress

(a) Consistent with applicable authorities and
duties, including those conferred by the Con-
stitution upon the executive and legislative
branches, the Attorney General shall report
orally or in writing semiannually to the Perma-
nent Select Committee on Intelligence of the
United States House of Representatives, the Se-
lect Committee on Intelligence of the United
States Senate, and the chairmen and ranking
minority members of the Committees on the Ju-
diciary of the Senate and House of Representa-
tives on all cases where a decision not to pros-
ecute a violation of Federal law pursuant to sec-
tion 12(a) has been made.

(b) In the case of the semiannual reports
(whether oral or written) required to be submit-
ted under subsection (a) to the Permanent Se-
lect Committee on Intelligence of the House of
Representatives and the Select Committee on
Intelligence of the Senate, the submittal dates
for such reports shall be as provided in section
507 of the National Security Act of 1947.

(c) The Attorney General shall deliver to the
appropriate committees of Congress a report
concerning the operation and effectiveness of
this Act and including suggested amendments to
this Act. For the first three years this Act is in
effect, there shall be a report each year. After
three years, such reports shall be delivered as
necessary.

(Pub. L. 96-456, §13, Oct. 15, 1980, 94 Stat. 2030;
Pub. L. 107-306, title VIII, §811(b)(3), Nov. 27,
2002, 116 Stat. 2423.)

REFERENCES IN TEXT

Section 507 of the National Security Act of 1947, re-
ferred to in subsec. (b), is classified to section 415b of
Title 50, War and National Defense.

AMENDMENTS

2002—Subsecs. (b), (c). Pub. L. 107-306 added subsec.
(b) and redesignated former subsec. (b) as (c).

§ 14. Functions of Attorney General may be exer-
cised by Deputy Attorney General, the Asso-
ciate Attorney General, or a designated As-
sistant Attorney General

The functions and duties of the Attorney Gen-
eral under this Act may be exercised by the Dep-
uty Attorney General, the Associate Attorney
General, or by an Assistant Attorney General
designated by the Attorney General for such
purpose and may not be delegated to any other
official.

(Pub. L. 96-456, §14, Oct. 15, 1980, 94 Stat. 2030;
Pub. L. 100-690, title VII, §7020(g), Nov. 18, 1988,
102 Stat. 4396.)

AMENDMENTS

1988—Pub. L. 100-690 inserted ‘‘, the Associate Attor-
ney General,” after ‘“‘Deputy Attorney General’’.
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§ 15. Effective date

The provisions of this Act shall become effec-
tive upon the date of the enactment of this Act,
but shall not apply to any prosecution in which
an indictment or information was filed before
such date.

(Pub. L. 96-456, §15, Oct. 15, 1980, 94 Stat. 2030.)

REFERENCES IN TEXT

The date of the enactment of this Act, referred to in
text, means Oct. 15, 1980.

§ 16. Short title

That this Act may be cited as the ‘‘Classified
Information Procedures Act’.

(Pub. L. 96-456, §16, Oct. 15, 1980, 94 Stat. 2031.)



FEDERAL RULES OF EVIDENCE

The text of the Federal Rules of Evidence enacted into law by Pub. L. 93-595, §1, Jan. 2, 1975, 88 Stat.
1929, is set out in the Appendix to Title 28, Judiciary and Judicial Procedure. Rule 1101(b) of the Rules
of Evidence provides that the rules apply generally to civil actions and proceedings, including admiralty
and maritime cases, to criminal cases and proceedings, to contempt proceedings except those in which the
court may act summarily, and to proceedings and cases under Title 11, Bankruptcy.
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FEDERAL RULES OF CRIMINAL PROCEDURE

(As amended to January 3, 2007)

HISTORICAL NOTE

The original Federal Rules of Criminal Procedure
were adopted by order of the Supreme Court on Dec. 26,
1944, transmitted to Congress by the Attorney General
on Jan. 3, 1945, and became effective on Mar. 21, 1946.

The Rules have been amended Dec. 27, 1948, eff. Jan.
1, 1949; Dec. 27, 1948, eff. Oct. 20, 1949; Apr. 12, 1954, eff.
July 1, 1954; Apr. 9, 1956, eff. July 8, 1956; Feb. 28, 1966,
eff. July 1, 1966; Dec. 4, 1967, eff. July 1, 1968; Mar. 1,
1971, eff. July 1, 1971; Apr. 24, 1972, eff. Oct. 1, 1972; Nov.
20, 1972, eff. July 1, 1975, pursuant to Pub. L. 93-595;
Mar. 18, 1974, eff. July 1, 1974; Apr. 22, 1974, eff. in part
Aug. 1, 1975, and Dec. 1, 1975, pursuant to Pub. L. 93-361
and Pub. L. 94-64; Dec. 12, 1975, Pub. L. 94-149, §5, 89
Stat. 806; Apr. 26, 1976, eff. in part Aug. 1, 1976, and Oct.
1, 1977, pursuant to Pub. L. 94-349 and Pub. L. 95-78;
Apr. 30, 1979, eff. in part Aug. 1, 1979, and Dec. 1, 1980,
pursuant to Pub. L. 96-42; Apr. 28, 1982, eff. Aug. 1, 1982;
Oct. 12, 1982, Pub. L. 97-291, §3, 96 Stat. 1249; Apr. 28,
1983, eff. Aug. 1, 1983; Oct. 12, 1984, Pub. L. 98-473, title
II, §§209, 215, 404, 98 Stat. 1986, 2014, 2067; Oct. 30, 1984,
Pub. L. 98-596, §11(a), (b), 98 Stat. 3138; Apr. 29, 1985, eff.
Aug. 1, 1985; Oct. 27, 1986, Pub. L. 99-570, title I, §1009(a),
100 Stat. 3207-8; Nov. 10, 1986, Pub. L. 99-646, §§12(b), 24,
25(a), 54(a), 100 Stat. 3594, 3597, 3607; Mar. 9, 1987, eff.
Aug. 1, 1987; Apr. 25, 1988, eff. Aug. 1, 1988; Nov. 18, 1988,
Pub. L. 100-690, title VI, §6483, title VII, §§7076, 7089(c),
102 Stat. 4382, 4406, 4409; Apr. 25, 1989, eff. Dec. 1, 1989;
May 1, 1990, eff. Dec. 1, 1990; Apr. 30, 1991, eff. Dec. 1,
1991; Apr. 22, 1993, eff. Dec. 1, 1993; Apr. 29, 1994, eff. Dec.
1, 1994; Sept. 13, 1994, Pub. L. 103-322, title XXIII,
§230101(b), title XXXIII, §330003(h), 108 Stat. 2078, 2141;
Apr. 27, 1995, eff. Dec. 1, 1995; Apr. 23, 1996, eff. Dec. 1,
1996; Apr. 24, 1996, Pub. L. 104-132, title II, §207(a), 110
Stat. 1236; Apr. 11, 1997, eff. Dec. 1, 1997; Apr. 24, 1998,
eff. Dec. 1, 1998; Apr. 26, 1999, eff. Dec. 1, 1999; Apr. 17,
2000, eff. Dec. 1, 2000; Oct. 26, 2001, Pub. L. 107-56, title
11, §§203(a), 219, 115 Stat. 278, 291; Apr. 29, 2002, eff. Dec.
1, 2002; Nov. 2, 2002, Pub. L. 107-273, div. C, title I,
§11019(b), 116 Stat. 1825; Nov. 25, 2002, Pub. L. 107-296,
title VIII, §895, 116 Stat. 2256; Apr. 30, 2003, Pub. L.
108-21, title VI, §610(b), 117 Stat. 692; Apr. 26, 2004, eff.
Dec. 1, 2004; Pub. L. 108-458, title VI, §6501(a), Dec. 17,
2004, 118 Stat. 3760; Apr. 25, 2005, eff. Dec. 1, 2005; Apr.
12, 2006, eff. Dec. 1, 2006.
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TITLE II. PRELIMINARY PROCEEDINGS

3. The Complaint.

4. Arrest Warrant or Summons on a Complaint.
5. Initial Appearance.

5.1. Preliminary Hearing.

TITLE III. THE GRAND JURY, THE INDICTMENT,
AND THE INFORMATION

The Grand Jury.

The Indictment and the Information.

Joinder of Offenses or Defendants.

Arrest Warrant or Summons on an Indict-
ment or Information.
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TITLE IV. ARRAIGNMENT AND PREPARATION
FOR TRIAL
10. Arraignment.
11. Pleas.
12. Pleadings and Pretrial Motions.
12.1. Notice of an Alibi Defense.
12.2. Notice of an Insanity Defense; Mental Exam-
ination.
12.3. Notice of a Public-Authority Defense.
12.4. Disclosure Statement.
13. Joint Trial of Separate Cases.
14. Relief from Prejudicial Joinder.
15. Depositions.
16. Discovery and Inspection.
17. Subpoena.
17.1. Pretrial Conference.
TITLE V. VENUE
18. Place of Prosecution and Trial.
19. (Reserved).
20. Transfer for Plea and Sentence.
21. Transfer for Trial.
22. (Transferred).
TITLE VI. TRIAL
23. Jury or Nonjury Trial.
24. Trial Jurors.
25. Judge’s Disability.
26. Taking Testimony.
26.1. Foreign Law Determination.
26.2. Producing a Witness’s Statement.
26.3. Mistrial.
27. Proving an Official Record.
28. Interpreters.
29. Motion for a Judgment of Acquittal.
29.1. Closing Argument.
30. Jury Instructions.
31. Jury Verdict.
TITLE VII. POST-CONVICTION PROCEDURES
32. Sentencing and Judgment.
32.1. Revoking or Modifying Probation or Super-
vised Release.
32.2. Criminal Forfeiture.
33. New Trial.
34. Arresting Judgment.
35. Correcting or Reducing a Sentence.
36. Clerical Error.
317. (Reserved).
38. Staying a Sentence or a Disability.
39. (Reserved).
TITLE VIII. SUPPLEMENTARY AND SPECIAL
PROCEEDINGS
40. Arrest for Failing to Appear in Another Dis-
trict or for Violating Conditions of Release
Set in Another District.
41. Search and Seizure.
42. Criminal Contempt.
TITLE IX. GENERAL PROVISIONS
43. Defendant’s Presence.
44. Right to and Appointment of Counsel.
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45. Computing and Extending Time.

46. Release from Custody; Supervising Detention.

47. Motions and Supporting Affadavits.

48. Dismissal.

49. Serving and Filing Papers.

50. Prompt Disposition.

51. Preserving Claimed Error.

52. Harmless and Plain Error.

53. Courtroom Photographing and Broadcasting
Prohibited.

54. (Transferred).

55. Records.

56. When Court Is Open.

57. District Court Rules.

58. Petty Offenses and Other Misdemeanors.

59. Matters Before a Magistrate Judge.

60. Title.

TITLE I. APPLICABILITY
Rule 1. Scope; Definitions

(a) SCOPE.

(1) In General. These rules govern the proce-
dure in all criminal proceedings in the United
States district courts, the United States
courts of appeals, and the Supreme Court of
the United States.

(2) State or Local Judicial Officer. When a rule
so states, it applies to a proceeding before a
state or local judicial officer.

(8) Territorial Courts. These rules also govern
the procedure in all criminal proceedings in
the following courts:

(A) the district court of Guam;

(B) the district court for the Northern
Mariana Islands, except as otherwise pro-
vided by law; and

(C) the district court of the Virgin Islands,
except that the prosecution of offenses in
that court must be by indictment or infor-
mation as otherwise provided by law.

(4) Removed Proceedings. Although these rules
govern all proceedings after removal from a
state court, state law governs a dismissal by
the prosecution.

(6) Excluded Proceedings. Proceedings not
governed by these rules include:

(A) the extradition and rendition of a fugi-
tive;

(B) a civil property forfeiture for violating
a federal statute;

(C) the collection of a fine or penalty;

(D) a proceeding under a statute governing
juvenile delinquency to the extent the proce-
dure is inconsistent with the statute, unless
Rule 20(d) provides otherwise;

(E) a dispute between seamen under 22
U.S.C. §§2566-258; and

(F) a proceeding against a witness in a for-
eign country under 28 U.S.C. §1784.

(b) DEFINITIONS.
apply to these rules:
(1) ““Attorney for the government’’ means:

(A) the Attorney General or an authorized
assistant;

(B) a United States attorney or an author-
ized assistant;

(C) when applicable to cases arising under
Guam law, the Guam Attorney General or
other person whom Guam law authorizes to
act in the matter; and

The following definitions
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(D) any other attorney authorized by law
to conduct proceedings under these rules as
a prosecutor.

(2) “Court” means a federal judge perform-
ing functions authorized by law.

(3) ““Federal judge’” means:

(A) a justice or judge of the United States
as these terms are defined in 28 U.S.C. §451;

(B) a magistrate judge; and

(C) a judge confirmed by the United States
Senate and empowered by statute in any
commonwealth, territory, or possession to
perform a function to which a particular
rule relates.

(4) ‘“‘Judge’” means a federal judge or a state
or local judicial officer.

(5) ‘“‘Magistrate judge’” means a United
States magistrate judge as defined in 28 U.S.C.
§§631-639.

(6) ““Oath” includes an affirmation.

(7) ““‘Organization” is defined in 18 U.S.C. §18.

(8) ‘““‘Petty offense’ is defined in 18 U.S.C.
§19.

(9) ‘““State” includes the District of Colum-
bia, and any commonwealth, territory, or pos-
session of the United States.

(10) ‘‘State or local judicial officer’ means:

(A) a state or local officer authorized to
act under 18 U.S.C. §3041; and

(B) a judicial officer empowered by statute
in the District of Columbia or in any com-
monwealth, territory, or possession to per-
form a function to which a particular rule
relates.

(c) AUTHORITY OF A JUSTICE OR JUDGE OF THE
UNITED STATES. When these rules authorize a
magistrate judge to act, any other federal judge
may also act.

(As amended Apr. 24, 1972, eff. Oct. 1, 1972; Apr.
28, 1982, eff. Aug. 1, 1982; Apr. 22, 1993, eff. Dec. 1,
1993; Apr. 29, 2002, eff. Dec. 1, 2002.)

NOTES OF ADVISORY COMMITTEE ON RULES—1944

1. These rules are prescribed under the authority of
two acts of Congress, namely: the Act of June 29, 1940,
c. 445, 18 U.S.C. 687 (Proceedings in criminal cases prior
to and including verdict; power of Supreme Court to
prescribe rules), and the Act of November 21, 1941, c.
492, 18 U.S.C. 689 (Proceedings to punish for criminal
contempt of court; application to sections 687 and 688).

2. The courts of the United States covered by the
rules are enumerated in Rule 54(a). In addition to Fed-
eral courts in the continental United States they in-
clude district courts in Alaska, Hawaii, Puerto Rico
and the Virgin Islands. In the Canal Zone only the rules
governing proceedings after verdict, finding or plea of
guilty are applicable.

3. While the rules apply to proceedings before com-
missioners when acting as committing magistrates,
they do not govern when a commissioner acts as a trial
magistrate for the trial of petty offenses committed on
Federal reservations. That procedure is governed by
rules adopted by order promulgated by the Supreme
Court on January 6, 1941 (311 U.S. 733), pursuant to the
Act of October 9, 1940, c. 785, secs. 1-5. See 18 U.S.C.
576-576d [now 3401, 3402] (relating to trial of petty of-
fenses on Federal reservations by United States com-
missioners).

NOTES OF ADVISORY COMMITTEE ON RULES—1972
AMENDMENT

The rule is amended to make clear that the rules are
applicable to courts of the United States and, where
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the rule so provides, to proceedings before United
States magistrates and state or local judicial officers.

Primarily these rules are intended to govern proceed-
ings in criminal cases triable in the United States Dis-
trict Court. Special rules have been promulgated, pur-
suant to the authority set forth in 28 U.S.C. §636(c), for
the trial of “‘minor offenses’ before United States mag-
istrates. (See Rules of Procedure for the Trial of Minor
Offenses Before United States Magistrates (January 27,
1971).)

However, there is inevitably some overlap between
the two sets of rules. The Rules of Criminal Procedure
for the United States District Courts deal with prelimi-
nary, supplementary, and special proceedings which
will often be conducted before United States mag-
istrates. This is true, for example, with regard to rule
3—The Complaint; rule 4—Arrest Warrant or Summons
Upon Complaint; rule 5—Initial Appearance Before the
Magistrate; and rule 5.1—Preliminary Examination. It
is also true, for example, of supplementary and special
proceedings such as rule 40—Commitment to Another
District, Removal; rule 41—Search and Seizure; and
rule 46—Release from Custody. Other of these rules,
where applicable, also apply to proceedings before
United States magistrates. See Rules of Procedure for
the Trial of Minor Offenses Before United States Mag-
istrates, rule 1—Scope:

These rules govern the procedure and practice for the
trial of minor offenses (including petty offenses) before
United States magistrates under Title 18, U.S.C. §3401,
and for appeals in such cases to judges of the district
courts. To the extent that pretrial and trial procedure
and practice are not specifically covered by these rules,
the Federal Rules of Criminal Procedure apply as to
minor offenses other than petty offenses. All other pro-
ceedings in criminal matters, other than petty offenses,
before United States magistrates are governed by the
Federal Rules of Criminal Procedure.

State and local judicial officers are governed by these
rules, but only when the rule specifically so provides.
This is the case of rule 3—The Complaint; rule 4—Ar-
rest Warrant or Summons Upon Complaint; and rule 5—
Initial Appearance Before the Magistrate. These rules
confer authority upon the ‘‘magistrate,” a term which
is defined in new rule 54 as follows:

‘“‘Magistrate’ includes a United States magistrate as
defined in 28 U.S.C. §§631-639, a judge of the United
States, another judge or judicial officer specifically
empowered by statute in force in any territory or pos-
session, the commonwealth of Puerto Rico, or the Dis-
trict of Columbia, to perform a function to which a par-
ticular rule relates, and a state or local judicial officer,
authorized by 18 U.S.C. §3041 to perform the functions
prescribed in rules 3, 4, and 5.

Rule 41 provides that a search warrant may be issued
by ‘‘a judge of a state court of record’” and thus confers
that authority upon appropriate state judicial officers.

The scope of rules 1 and 54 is discussed in C. Wright,
Federal Practice and Procedure: Criminal §§21, 871-874
(1969, Supp. 1971), and 8 and 8A J. Moore, Federal Prac-
tice chapters 1 and 54 (2d ed. Cipes 1970, Supp. 1971).

NOTES OF ADVISORY COMMITTEE ON RULES—1982
AMENDMENT

The amendment corrects an erroneous cross ref-
erence, from Rule 54(c) to Rule b54(a), and replaces the
word ‘‘defined” with the more appropriate word ‘‘pro-
vided.”

NOTES OF ADVISORY COMMITTEE ON RULES—1993
AMENDMENT

The Rule is amended to conform to the Judicial Im-
provements Act of 1990 [P.L. 101-650, Title III, Section
321] which provides that each United States magistrate
appointed under section 631 of title 28, United States
Code, shall be known as a United States magistrate
judge.

COMMITTEE NOTES ON RULES—2002 AMENDMENT

Rule 1 is entirely revised and expanded to incorporate
Rule 54, which deals with the application of the rules.
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Consistent with the title of the existing rule, the Com-
mittee believed that a statement of the scope of the
rules should be placed at the beginning to show readers
which proceedings are governed by these rules. The
Committee also revised the rule to incorporate the
definitions found in Rule 54(c) as a new Rule 1(b).

Rule 1(a) contains language from Rule 54(b). But lan-
guage in current Rule 54(b)(2)-(4) has been deleted for
several reasons: First, Rule 54(b)(2) refers to a venue
statute that governs an offense committed on the high
seas or somewhere outside the jurisdiction of a particu-
lar district; it is unnecessary and has been deleted be-
cause once venue has been established, the Rules of
Criminal Procedure automatically apply. Second, Rule
54(b)(3) currently deals with peace bonds; that provision
is inconsistent with the governing statute and has
therefore been deleted. Finally, Rule 54(b)(4) references
proceedings conducted before United States Magistrate
Judges, a topic now covered in Rule 58.

Rule 1(a)(5) consists of material currently located in
Rule 54(b)(5), with the exception of the references to
the navigation laws and to fishery offenses. Those pro-
visions were considered obsolete. But if those proceed-
ings were to arise, they would be governed by the Rules
of Criminal Procedure.

Rule 1(b) is composed of material currently located in
Rule b54(c), with several exceptions. First, the reference
to an ‘“‘Act of Congress’ has been deleted from the re-
styled rules; instead the rules use the self-explanatory
term ‘‘federal statute.” Second, the language concern-
ing demurrers, pleas in abatement, etc., has been de-
leted as being anachronistic. Third, the definitions of
“‘civil action” and ‘‘district court’” have been deleted.
Fourth, the term ‘‘attorney for the government’” has
been expanded to include reference to those attorneys
who may serve as special or independent counsel under
applicable federal statutes. The term ‘‘attorney for the
government’ contemplates an attorney of record in the
case.

Fifth, the Committee added a definition for the term
‘“‘court” in Rule 1(b)(2). Although that term originally
was almost always synonymous with the term ‘‘district
judge,” the term might be misleading or unduly narrow
because it may not cover the many functions performed
by magistrate judges. See generally 28 U.S.C. §§132, 636.
Additionally, the term does not cover circuit judges
who may be authorized to hold a district court. See 28
U.S.C. §291. The proposed definition continues the tra-
ditional view that ‘‘court’” means district judge, but
also reflects the current understanding that magistrate
judges act as the ‘‘court’” in many proceedings. Finally,
the Committee intends that the term ‘‘court’ be used
principally to describe a judicial officer, except where
a rule uses the term in a spatial sense, such as describ-
ing proceedings in ‘‘open court.”

Sixth, the term ‘‘Judge of the United States’” has
been replaced with the term ‘‘Federal judge.” That
term includes Article III judges and magistrate judges
and, as noted in Rule 1(b)(3)(C), federal judges other
than Article III judges who may be authorized by stat-
ute to perform a particular act specified in the Rules of
Criminal Procedure. The term does not include local
judges in the District of Columbia. Seventh, the defini-
tion of “Law’ has been deleted as being superfluous
and possibly misleading because it suggests that ad-
ministrative regulations are excluded.

Eighth, the current rules include three definitions of
“‘magistrate judge.” The term used in amended Rule
1(b)(5) is limited to United States magistrate judges. In
the current rules the term magistrate judge includes
not only United States magistrate judges, but also dis-
trict court judges, court of appeals judges, Supreme
Court justices, and where authorized, state and local
officers. The Committee believed that the rules should
reflect current practice, i.e., the wider and almost ex-
clusive use of United States magistrate judges, espe-
cially in preliminary matters. The definition, however,
is not intended to restrict the use of other federal judi-
cial officers to perform those functions. Thus, Rule 1(c)
has been added to make it clear that where the rules
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authorize a magistrate judge to act, any other federal
judge or justice may act.

Finally, the term ‘‘organization’ has been added to
the list of definitions.

The remainder of the rule has been amended as part
of the general restyling of the rules to make them more
easily understood. In addition to changes made to im-
prove the clarity, the Committee has changed language
to make style and terminology consistent throughout
the Criminal Rules. These changes are intended to be
stylistic only.

Rule 2. Interpretation

These rules are to be interpreted to provide for
the just determination of every criminal pro-
ceeding, to secure simplicity in procedure and
fairness in administration, and to eliminate un-
justifiable expense and delay.

(As amended Apr. 29, 2002, eff. Dec. 1, 2002.)
NOTES OF ADVISORY COMMITTEE ON RULES—1944

Compare Federal Rules of Civil Procedure [28 U.S.C.,
Appendix], Rule 1 (Scope of Rules), last sentence:
“They [the Federal Rules of Civil Procedure] shall be
construed to secure the just, speedy, and inexpensive
determination of every action.”

COMMITTEE NOTES ON RULES—2002 AMENDMENT

The language of Rule 2 has been amended as part of
the general restyling of the Criminal Rules to make
them more easily understood and to make style and
terminology consistent throughout the rules. These
changes are intended to be stylistic. No substantive
change is intended.

In particular, Rule 2 has been amended to clarify the
purpose of the Rules of Criminal Procedure. The words
‘“‘are intended’ have been changed to read ‘‘are to be in-
terpreted.” The Committee believed that that was the
original intent of the drafters and more accurately re-
flects the purpose of the rules.

TITLE II. PRELIMINARY PROCEEDINGS
Rule 3. The Complaint

The complaint is a written statement of the
essential facts constituting the offense charged.
It must be made under oath before a magistrate
judge or, if none is reasonably available, before
a state or local judicial officer.

(As amended Apr. 24, 1972, eff. Oct. 1, 1972; Apr.
22, 1993, eff. Dec. 1, 1993; Apr. 29, 2002, eff. Dec. 1,
2002.)

NOTES OF ADVISORY COMMITTEE ON RULES—1944

The rule generally states existing law and practice, 18
U.S.C. 591 [now 3041] (Arrest and removal for trial);
United States v. Simon (E.D.Pa.), 248 F. 980; United States
v. Maresca (S.D.N.Y.), 266 F. 713, 719-721. It eliminates,
however, the requirement of conformity to State law as
to the form and sufficiency of the complaint. See, also,
rule 57(b).

NOTES OF ADVISORY COMMITTEE ON RULES—1972
AMENDMENT

The amendment deletes the reference to ‘‘commis-
sioner or other officer empowered to commit persons
charged with offenses against the United States’ and
substitute therefor ‘‘magistrate.”

The change is editorial in nature to conform the lan-
guage of the rule to the recently enacted Federal Mag-
istrates Act. The term ‘‘magistrate’” is defined in rule
54.

NOTES OF ADVISORY COMMITTEE ON RULES—1993
AMENDMENT

The Rule is amended to conform to the Judicial Im-
provements Act of 1990 [P.L. 101-650, Title III, Section
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321] which provides that each United States magistrate
appointed under section 631 of title 28, United States
Code, shall be known as a United States magistrate
judge.

COMMITTEE NOTES ON RULES—2002 AMENDMENT

The language of Rule 3 is amended as part of the gen-
eral restyling of the Criminal Rules to make them
more easily understood and to make style and termi-
nology consistent throughout the rules. These changes
are intended to be stylistic and no substantive change
is intended, except as described below.

The amendment makes one change in practice. Cur-
rently, Rule 3 requires the complaint to be sworn be-
fore a ‘“‘magistrate judge,” which under current Rule 54
could include a state or local judicial officer. Revised
Rule 1 no longer includes state and local officers in the
definition of magistrate judges for the purposes of
these rules. Instead, the definition includes only United
States magistrate judges. Rule 3 requires that the com-
plaint be made before a United States magistrate judge
or before a state or local officer. The revised rule does,
however, make a change to reflect prevailing practice
and the outcome desired by the Committee—that the
procedure take place before a federal judicial officer if
one is reasonably available. As noted in Rule 1(c),
where the rules, such as Rule 3, authorize a magistrate
judge to act, any other federal judge may act.

Rule 4. Arrest Warrant or Summons on a Com-
plaint

(a) ISSUANCE. If the complaint or one or more
affidavits filed with the complaint establish
probable cause to believe that an offense has
been committed and that the defendant commit-
ted it, the judge must issue an arrest warrant to
an officer authorized to execute it. At the re-
quest of an attorney for the government, the
judge must issue a summons, instead of a war-
rant, to a person authorized to serve it. A judge
may issue more than one warrant or summons
on the same complaint. If a defendant fails to
appear in response to a summons, a judge may,
and upon request of an attorney for the govern-
ment must, issue a warrant.

(b) FORM.

(1) Warrant. A warrant must:

(A) contain the defendant’s name or, if it
is unknown, a name or description by which
the defendant can be identified with reason-
able certainty;

(B) describe the offense charged in the
complaint;

(C) command that the defendant be ar-
rested and brought without unnecessary
delay before a magistrate judge or, if none is
reasonably available, before a state or local
judicial officer; and

(D) be signed by a judge.

(2) Summons. A summons must be in the
same form as a warrant except that it must re-
quire the defendant to appear before a mag-
istrate judge at a stated time and place.

(c) EXECUTION OR SERVICE, AND RETURN.

(1) Whom. Only a marshal or other author-
ized officer may execute a warrant. Any per-
son authorized to serve a summons in a federal
civil action may serve a summons.

(2) Location. A warrant may be executed, or
a summons served, within the jurisdiction of
the United States or anywhere else a federal
statute authorizes an arrest.

(3) Manner.



Rule 4

(A) A warrant is executed by arresting the
defendant. Upon arrest, an officer possessing
the warrant must show it to the defendant.
If the officer does not possess the warrant,
the officer must inform the defendant of the
warrant’s existence and of the offense
charged and, at the defendant’s request,
must show the warrant to the defendant as
soon as possible.

(B) A summons is served on an individual
defendant:

(i) by delivering a copy to the defendant
personally; or
(ii) by leaving a copy at the defendant’s

residence or usual place of abode with a

person of suitable age and discretion resid-

ing at that location and by mailing a copy
to the defendant’s last known address.

(C) A summons is served on an organiza-
tion by delivering a copy to an officer, to a
managing or general agent, or to another
agent appointed or legally authorized to re-
ceive service of process. A copy must also be
mailed to the organization’s last known ad-
dress within the district or to its principal
place of business elsewhere in the United
States.

(4) Return.

(A) After executing a warrant, the officer
must return it to the judge before whom the
defendant is brought in accordance with
Rule 5. At the request of an attorney for the
government, an unexecuted warrant must be
brought back to and canceled by a mag-
istrate judge or, if none is reasonably avail-
able, by a state or local judicial officer.

(B) The person to whom a summons was
delivered for service must return it on or be-
fore the return day.

(C) At the request of an attorney for the
government, a judge may deliver an un-
executed warrant, an unserved summons, or
a copy of the warrant or summons to the
marshal or other authorized person for exe-
cution or service.

(As amended Feb. 28, 1966, eff. July 1, 1966; Apr.
24, 1972, eff. Oct. 1, 1972; Apr. 22, 1974, eff. Dec. 1,
1975; Pub. L. 94-64, §3(1)-(3), July 31, 1975, 89
Stat. 370; Mar. 9, 1987, eff. Aug. 1, 1987; Apr. 22,
1993, eff. Dec. 1, 1993; Apr. 29, 2002, eff. Dec. 1,
2002.)

NOTES OF ADVISORY COMMITTEE ON RULES—1944

Note to Subdivision (a). 1. The rule states the existing
law relating to warrants issued by commissioner or
other magistrate. United States Constitution, Amend-
ment IV; 18 U.S.C. 591 [now 3041] (Arrest and removal
for trial).

2. The provision for summons is new, although a sum-
mons has been customarily used against corporate de-
fendants, 28 U.S.C. 377 [now 1651] (Power to issue writs);
United States v. John Kelso Co., 86 F. 304 (N.D.Cal., 1898).
See also, Albrecht v. United States, 273 U.S. 1, 8 (1927).
The use of the summons in criminal cases is sanctioned
by many States, among them Indiana, Maryland, Mas-
sachusetts, New York, New Jersey, Ohio, and others.
See A.L.I. Code of Criminal Procedure (1931), Com-
mentaries to secs. 12, 13, and 14. The use of the sum-
mons is permitted in England by 11 & 12 Vict., c. 42, sec.
1 (1848). More general use of a summons in place of a
warrant was recommended by the National Commission
on Law Observance and Enforcement, Report on Crimi-
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nal Procedure (1931) 47. The Uniform Arrest Act, pro-
posed by the Interstate Commission on Crime, provides
for a summons. Warner, 28 Va.L.R. 315. See also,
Medalie, 4 Lawyers Guild, R. 1, 6.

3. The provision for the issuance of additional war-
rants on the same complaint embodies the practice
heretofore followed in some districts. It is desirable
from a practical standpoint, since when a complaint
names several defendants, it may be preferable to issue
a separate warrant as to each in order to facilitate
service and return, especially if the defendants are ap-
prehended at different times and places. Berge, 42
Mich.L.R. 353, 356.

4. Failure to respond to a summons is not a contempt
of court, but is ground for issuing a warrant.

Note to Subdivision (b). Compare Rule 9(b) and forms of
warrant and summons, Appendix of Forms.

Note to Subdivision (c)(2). This rule and Rule 9(c)(1)
modify the existing practice under which a warrant
may be served only within the district in which it is is-
sued. Mitchell v. Dexter, 244 F. 926 (C.C.A. 1st, 1917);
Palmer v. Thompson, 20 App. D.C. 273 (1902); but see In re
Christian, 82 F. 885 (C.C.W.D.Ark., 1897); 2 Op.Atty.Gen.
564. When a defendant is apprehended in a district other
than that in which the prosecution has been instituted,
this change will eliminate some of the steps that are at
present followed: the issuance of a warrant in the dis-
trict where the prosecution is pending; the return of
the warrant non est inventus; the filing of a complaint
on the basis of the warrant and its return in the dis-
trict in which the defendant is found; and the issuance
of another warrant in the latter district. The warrant
originally issued will have efficacy throughout the
United States and will constitute authority for arrest-
ing the defendant wherever found. Waite, 27 Jour. of
Am. Judicature Soc. 101, 103. The change will not mod-
ify or affect the rights of the defendant as to removal.
See Rule 40. The authority of the marshal to serve
process is not limited to the district for which he is ap-
pointed, 28 U.S.C. 503 [now 569].

Note to Subdivision (¢)(3). 1. The provision that the ar-
resting officer need not have the warrant in his posses-
sion at the time of the arrest is rendered necessary by
the fact that a fugitive may be discovered and appre-
hended by any one of many officers. It is obviously im-
possible for a warrant to be in the possession of every
officer who is searching for a fugitive or who unexpect-
edly might find himself in a position to apprehend the
fugitive. The rule sets forth the customary practice in
such matters, which has the sanction of the courts. ‘It
would be a strong proposition in an ordinary felony
case to say that a fugitive from justice for whom a ca-
pias or warrant was outstanding could not be appre-
hended until the apprehending officer had physical pos-
session of the capias or the warrant. If such were the
law, criminals could circulate freely from one end of
the land to the other, because they could always keep
ahead of an officer with the warrant.” In re Kosopud
(N.D. Ohio), 272 F. 330, 336. Waite, 27 Jour. of Am. Judi-
cature Soc. 101, 103. The rule, however, safeguards the
defendant’s rights in such case.

2. Service of summons under the rule is substantially
the same as in civil actions under Federal Rules of
Civil Procedure, Rule 4(d)(1) [28 U.S.C., Appendix].

Note to Subdivision (c)(4). Return of a warrant or sum-
mons to the commissioner or other officer is provided
by 18 U.S.C. 603 [now 4084] (Writs; copy as jailer’s au-
thority). The return of all ‘‘copies of process’ by the
commissioner to the clerk of the court is provided by
18 U.S.C. 591 [now 3041]; and see Rule 5(c), infra.

NOTES OF ADVISORY COMMITTEE ON RULES—1966
AMENDMENT

In Giordenello v. United States, 357 U.S. 480 (1958) it was
held that to support the issuance of a warrant the com-
plaint must contain in addition to a statement ‘‘of the
essential facts constituting the offense’” (Rule 3) a
statement of the facts relied upon by the complainant
to establish probable cause. The amendment permits
the complainant to state the facts constituting prob-
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able cause in a separate affidavit in lieu of spelling
them out in the complaint. See also Jaben v. United
States, 381 U.S. 214 (1965).

NOTES OF ADVISORY COMMITTEE ON RULES—1972
AMENDMENT

Throughout the rule the term ‘‘magistrate’ is sub-
stituted for the term ‘‘commissioner.” Magistrate is
defined in rule 54 to include a judge of the United
States, a United States magistrate, and those state and
local judicial officers specified in 18 U.S.C. §3041.

NOTES OF ADVISORY COMMITTEE ON RULES—1974
AMENDMENT

The amendments are designed to achieve several ob-
jectives: (1) to make explicit the fact that the deter-
mination of probable cause may be based upon hearsay
evidence; (2) to make clear that probable cause is a pre-
requisite to the issuance of a summons; and (3) to give
priority to the issuance of a summons rather than a
warrant.

Subdivision (a) makes clear that the normal situa-
tion is to issue a summons.

Subdivision (b) provides for the issuance of an arrest
warrant in lieu of or in addition to the issuance of a
summons.

Subdivision (b)(1) restates the provision of the old
rule mandating the issuance of a warrant when a de-
fendant fails to appear in response to a summons.

Subdivision (b)(2) provides for the issuance of an ar-
rest warrant rather than a summons whenever ‘‘a valid
reason is shown” for the issuance of a warrant. The rea-
son may be apparent from the face of the complaint or
may be provided by the federal law enforcement officer
or attorney for the government. See comparable provi-
sion in rule 9.

Subdivision (b)(3) deals with the situation in which
conditions change after a summons has issued. It af-
fords the government an opportunity to demonstrate
the need for an arrest warrant. This may be done in the
district in which the defendant is located if this is the
convenient place to do so.

Subdivision (¢) provides that a warrant or summons
may issue on the basis of hearsay evidence. What con-
stitutes probable cause is left to be dealt with on a
case-to-case basis, taking account of the unlimited
variations in source of information and in the oppor-
tunity of the informant to perceive accurately the fac-
tual data which he furnishes. See e.g., Giordenello v.
United States, 357 U.S. 480, 78 S.Ct. 1245, 2 L.Ed.2d 1503
(1958); Aguilar v. Texas, 378 U.S. 108, 84 S.Ct. 1509, 12
L.Ed.2d 723 (1964); United States v. Ventresca, 380 U.S. 102,
85 S.Ct. 741, 13 L.Ed.2d 684 (1965); Jaben v. United States,
381 U.S. 214, 85 S.Ct. 1365, 14 L.Ed.2d 345 (1965); McCray
v. Illinois, 386 U.S. 300, 87 S.Ct. 1056, 18 L.Ed.2d 62 (1967);
Spinelli v. United States, 393 U.S. 410, 89 S.Ct. 584, 21
L.Ed.2d 637 (1969); United States v. Harris, 403 U.S. 573, 91
S.Ct. 2075, 29 L.Ed.2d 723 (1971); Note, The Informer’s
Tip as Probable Cause for Search or Arrest, 54 Cornell
L.Rev. 958 (1969); C. Wright, Federal Practice and Pro-
cedure: Criminal §52 (1969, Supp. 1971); 8 S.J. Moore,
Federal Practice 74.03 (2d ed. Cipes 1970, Supp. 1971).

NOTES OF COMMITTEE ON THE JUDICIARY, HOUSE
REPORT NoO. 94-247; 1975 AMENDMENT

A. Amendments Proposed by the Supreme Court.
Rule 4 of the Federal Rules of Criminal Procedure deals
with arrest procedures when a criminal complaint has
been filed. It provides in pertinent part:

If it appears ... that there is probable
cause . . . a warrant for the arrest of the defendant
shall issue to any officer authorized by law to exe-
cute it. Upon the request of the attorney for the
government a summons instead of a warrant shall
issue. [emphasis added]

The Supreme Court’s amendments make a basic
change in Rule 4. As proposed to be amended, Rule 4
gives priority to the issuance of a summons instead of
an arrest warrant. In order for the magistrate to issue
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an arrest warrant, the attorney for the government
must show a ‘‘valid reason.”

B. Committee Action. The Committee agrees with
and approves the basic change in Rule 4. The decision
to take a citizen into custody is a very important one
with far-reaching consequences. That decision ought to
be made by a neutral official (a magistrate) rather than
by an interested party (the prosecutor).

It has been argued that undesirable consequences will
result if this change is adopted—including an increase
in the number of fugitives and the introduction of sub-
stantial delays in our system of criminal justice. [See
testimony of Assistant Attorney General W. Vincent
Rakestraw in Hearings on Proposed Amendments to
Federal Rules of Criminal Procedure Before the Sub-
committee on Criminal Justice of the House Commit-
tee on the Judiciary, 93d Cong., 2d Sess., Serial No. 61,
at 41-43 (1974) [hereinafter cited as ‘‘Hearing I’’].] The
Committee has carefully considered these arguments
and finds them to be wanting. [The Advisory Commit-
tee on Criminal Rules has thoroughly analyzed the ar-
guments raised by Mr. Rakestraw and convincingly
demonstrated that the undesirable consequences pre-
dicted will not necessarily result. See Hearings on Pro-
posed Amendments to Federal Rules on Proposed
Amendments to Federal Rules of Criminal Procedure
Before the Subcommittee on Criminal Justice of the
House Committee on the Judiciary, 94th Congress, 1st
Session, Serial No. 6, at 208-09 (1975) [hereinafter cited
‘‘Hearings II'’].] The present rule permits the use of a
summons in lieu of a warrant. The major difference be-
tween the present rule and the proposed rule is that the
present rule vests the decision to issue a summons or
a warrant in the prosecutor, while the proposed rule
vests that decision in a judicial officer. Thus, the basic
premise underlying the arguments against the proposed
rule is the notion that only the prosecutor can be trust-
ed to act responsibly in deciding whether a summons or
a warrant shall issue.

The Committee rejects the notion that the federal ju-
diciary cannot be trusted to exercise discretion wisely
and in the public interest.

The Committee recast the language of Rule 4(b). No
change in substance is intended. The phrase ‘‘valid rea-
son’’ was changed to ‘‘good cause,” a phrase with which
lawyers are more familiar. [Rule 4, both as proposed by
the Supreme Court and as changed by the Committee,
does not in any way authorize a magistrate to issue a
summons or a warrant sua sponte, nor does it enlarge,
limit or change in any way the law governing warrant-
less arrests.]

The Committee deleted two sentences from Rule 4(c).
These sentences permitted a magistrate to question the
complainant and other witnesses under oath and re-
quired the magistrate to keep a record or summary of
such a proceeding. The Committee does not intend this
change to discontinue or discourage the practice of
having the complainant appear personally or the prac-
tice of making a record or summary of such an appear-
ance. Rather, the Committee intended to leave Rule
4(c) neutral on this matter, neither encouraging nor
discouraging these practices.

The Committee added a new section that provides
that the determination of good cause for the issuance
of a warrant in lieu of a summons shall not be grounds
for a motion to suppress evidence. This provision does
not apply when the issue is whether there was probable
cause to believe an offense has been committed. This
provision does not in any way expand or limit the so-
called ‘‘exclusionary rule.”

NOTES OF CONFERENCE COMMITTEE, HOUSE REPORT NoO.
94-414; 1975 AMENDMENT

Rule 4(e)(3) deals with the manner in which warrants
and summonses may be served. The House version pro-
vides two methods for serving a summons: (1) personal
service upon the defendant, or (2) service by leaving it
with someone of suitable age at the defendant’s dwell-
ing and by mailing it to the defendant’s last known ad-
dress. The Senate version provides three methods: (1)
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personal service, (2) service by leaving it with someone
of suitable age at the defendant’s dwelling, or (3) serv-
ice by mailing it to defendant’s last known address.

NOTES OF ADVISORY COMMITTEE ON RULES—1987
AMENDMENT

The amendments are technical. No substantive

change is intended.

NOTES OF ADVISORY COMMITTEE ON RULES—1993
AMENDMENT

The Rule is amended to conform to the Judicial Im-
provements Act of 1990 [P.L. 101-650, Title III, Section
321] which provides that each United States magistrate
appointed under section 631 of title 28, United States
Code, shall be known as a United States magistrate
judge.

COMMITTEE NOTES ON RULES—2002 AMENDMENT

The language of Rule 4 has been amended as part of
the general restyling of the Criminal Rules to make
them more easily understood and to make style and
terminology consistent throughout the rules. These
changes are intended to be stylistic, except as noted
below.

The first non-stylistic change is in Rule 4(a), which
has been amended to provide an element of discretion
in those situations when the defendant fails to respond
to a summons. Under the current rule, the judge must
in all cases issue an arrest warrant. The revised rule
provides discretion to the judge to issue an arrest war-
rant if the attorney for the government does not re-
quest that an arrest warrant be issued for a failure to
appear.

Current Rule 4(b), which refers to the fact that hear-
say evidence may be used to support probable cause,
has been deleted. That language was added to the rule
in 1974, apparently to reflect emerging federal case law.
See Advisory Committee Note to 1974 Amendments to
Rule 4 (citing cases). A similar amendment was made
to Rule 41 in 1972. In the intervening years, however,
the case law has become perfectly clear on that propo-
sition. Thus, the Committee believed that the reference
to hearsay was no longer necessary. Furthermore, the
limited reference to hearsay evidence was misleading
to the extent that it might have suggested that other
forms of inadmissible evidence could not be considered.
For example, the rule made no reference to considering
a defendant’s prior criminal record, which clearly may
be considered in deciding whether probable cause ex-
ists. See, e.g., Brinegar v. United States, 338 U.S. 160 (1949)
(officer’s knowledge of defendant’s prior criminal activ-
ity). Rather than address that issue, or any other simi-
lar issues, the Committee believed that the matter was
best addressed in Rule 1101(d)(3), Federal Rules of Evi-
dence. That rule explicitly provides that the Federal
Rules of Evidence do not apply to ‘“‘preliminary exami-
nations in criminal cases, . . . issuance of warrants for
arrest, criminal summonses, and search warrants.”” The
Advisory Committee Note accompanying that rule rec-
ognizes that: ‘““The nature of the proceedings makes ap-
plication of the formal rules of evidence inappropriate
and impracticable.”” The Committee did not intend to
make any substantive changes in practice by deleting
the reference to hearsay evidence.

New Rule 4(b), which is currently Rule 4(c), addresses
the form of an arrest warrant and a summons and in-
cludes two non-stylistic changes. First, Rule 4(b)(1)(C)
mandates that the warrant require that the defendant
be brought ‘“‘without unnecessary delay’’ before a judge.
The Committee believed that this was a more appro-
priate standard than the current requirement that the
defendant be brought before the ‘‘nearest available’
magistrate judge. This new language accurately re-
flects the thrust of the original rule, that time is of the
essence and that the defendant should be brought with
dispatch before a judicial officer in the district. Sec-
ond, the revised rule states a preference that the de-
fendant be brought before a federal judicial officer.
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Rule 4(b)(2) has been amended to require that if a
summons is issued, the defendant must appear before a
magistrate judge. The current rule requires the appear-
ance before a ‘‘magistrate,”” which could include a state
or local judicial officer. This change is consistent with
the preference for requiring defendants to appear before
federal judicial officers stated in revised Rule 4(b)(1).

Rule 4(c) (currently Rule 4(d)) includes three changes.
First, current Rule 4(d)(2) states the traditional rule
recognizing the territorial limits for executing war-
rants. Rule 4(c)(2) includes new language that reflects
the recent enactment of the Military Extraterritorial
Jurisdiction Act (Pub. L. No. 106-523, 114 Stat. 2488)
that permits arrests of certain military and Depart-
ment of Defense personnel overseas. See also 14 U.S.C.
§89 (Coast Guard authority to effect arrests outside ter-
ritorial limits of United States). Second, current Rule
4(d)(3) provides that the arresting officer is only re-
quired to inform the defendant of the offense charged
and that a warrant exists if the officer does not have a
copy of the warrant. As revised, Rule 4(c)(3)(A) explic-
itly requires the arresting officer in all instances to in-
form the defendant of the offense charged and of the
fact that an arrest warrant exists. The new rule con-
tinues the current provision that the arresting officer
need not have a copy of the warrant, but if the defend-
ant requests to see it, the officer must show the war-
rant to the defendant as soon as possible. The rule does
not attempt to define any particular time limits for
showing the warrant to the defendant.

Third, Rule 4(c)(3)(C) is taken from former Rule
9(c)(1). That provision specifies the manner of serving a
summons on an organization. The Committee believed
that Rule 4 was the more appropriate location for gen-
eral provisions addressing the mechanics of arrest war-
rants and summonses. Revised Rule 9 liberally cross-
references the basic provisions appearing in Rule 4.
Under the amended rule, in all cases in which a sum-
mons is being served on an organization, a copy of the
summons must be mailed to the organization.

Fourth, a change is made in Rule 4(c)(4). Currently,
Rule 4(d)(4) requires that an unexecuted warrant must
be returned to the judicial officer or judge who issued
it. As amended, Rule 4(c)(4)(A) provides that after a
warrant is executed, the officer must return it to the
judge before whom the defendant will appear under
Rule 5. At the government’s request, however, an un-
executed warrant must be canceled by a magistrate
judge. The change recognizes the possibility that at the
time the warrant is returned, the issuing judicial offi-
cer may not be available.

AMENDMENT BY PUBLIC LAW

1975—Pub. L. 94-64 struck out subds. (a), (b), and (c)
and inserted in lieu new subds. (a) and (b); redesignated
subd. (d) as (c); and redesignated subd. (e) as (d) and
amended par. (3) thereof generally.

APPROVAL AND EFFECTIVE DATE OF AMENDMENTS PRO-
POSED APRIL 22, 1974; EFFECTIVE DATE OF 1975
AMENDMENTS

Section 2 of Pub. L. 94-64 provided that: ‘“The amend-
ments proposed by the United States Supreme Court to
the Federal Rules of Criminal Procedure [adding rules
12.1, 12.2 and 29.1 and amending rules 4, 9, 11, 12, 15, 16,
17, 20, 32, and 43 of these rules] which are embraced in
the order of that Court on April 22, 1974, are approved
except as otherwise provided in this Act and shall take
effect on December 1, 1975. Except with respect to the
amendment to Rule 11, insofar as it adds Rule 11(e)(6),
which shall take effect on August 1, 1975, the amend-
ments made by section 3 of this Act [to rules 4, 9, 11,
12, 12.1, 12.2, 15, 16, 17, 20, 32, and 43 of these rules] shall
also take effect on December 1, 1975.”

Rule 5. Initial Appearance

(a) IN GENERAL.
(1) Appearance Upon an Arrest.
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(A) A person making an arrest within the
United States must take the defendant with-
out unnecessary delay before a magistrate
judge, or before a state or local judicial offi-
cer as Rule 5(c) provides, unless a statute
provides otherwise.

(B) A person making an arrest outside the
United States must take the defendant with-
out unnecessary delay before a magistrate
judge, unless a statute provides otherwise.

(2) Exceptions.

(A) An officer making an arrest under a
warrant issued upon a complaint charging
solely a violation of 18 U.S.C. §1073 need not
comply with this rule if:

(i) the person arrested is transferred
without unnecessary delay to the custody
of appropriate state or local authorities in
the district of arrest; and

(ii) an attorney for the government
moves promptly, in the district where the
warrant was issued, to dismiss the com-
plaint.

(B) If a defendant is arrested for violating
probation or supervised release, Rule 32.1 ap-
plies.

(C) If a defendant is arrested for failing to
appear in another district, Rule 40 applies.

(38) Appearance Upon a Summons. When a de-
fendant appears in response to a summons
under Rule 4, a magistrate judge must proceed
under Rule 5(d) or (e), as applicable.

(b) ARREST WITHOUT A WARRANT. If a defend-
ant is arrested without a warrant, a complaint
meeting Rule 4(a)’s requirement of probable
cause must be promptly filed in the district
where the offense was allegedly committed.

(¢c) PLACE OF INITIAL APPEARANCE; TRANSFER
TO ANOTHER DISTRICT.

(1) Arrest in the District Where the Offense Was
Allegedly Committed. If the defendant is ar-
rested in the district where the offense was al-
legedly committed:

(A) the initial appearance must be in that
district; and

(B) if a magistrate judge is not reasonably
available, the initial appearance may be be-
fore a state or local judicial officer.

(2) Arrest in a District Other Than Where the
Offense Was Allegedly Committed. If the defend-
ant was arrested in a district other than where
the offense was allegedly committed, the ini-
tial appearance must be:

(A) in the district of arrest; or
(B) in an adjacent district if:

(i) the appearance can occur more
promptly there; or

(ii) the offense was allegedly committed
there and the initial appearance will occur
on the day of arrest.

(3) Procedures in a District Other Than Where
the Offense Was Allegedly Committed. If the ini-
tial appearance occurs in a district other than
where the offense was allegedly committed,
the following procedures apply:

(A) the magistrate judge must inform the

defendant about the provisions of Rule 20;

(B) if the defendant was arrested without a
warrant, the district court where the offense
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was allegedly committed must first issue a
warrant before the magistrate judge trans-
fers the defendant to that district;
(C) the magistrate judge must conduct a
preliminary hearing if required by Rule 5.1;
(D) the magistrate judge must transfer the
defendant to the district where the offense
was allegedly committed if:
(i) the government produces the warrant,
a certified copy of the warrant, or a reli-
able electronic form of either; and
(ii) the judge finds that the defendant is
the same person named in the indictment,
information, or warrant; and

(E) when a defendant is transferred and
discharged, the clerk must promptly trans-
mit the papers and any bail to the clerk in
the district where the offense was allegedly
committed.

(d) PROCEDURE IN A FELONY CASE.

(1) Advice. If the defendant is charged with a
felony, the judge must inform the defendant of
the following:

(A) the complaint against the defendant,
and any affidavit filed with it;

(B) the defendant’s right to retain counsel
or to request that counsel be appointed if
the defendant cannot obtain counsel;

(C) the circumstances, if any, under which
the defendant may secure pretrial release;

(D) any right to a preliminary hearing; and

(E) the defendant’s right not to make a
statement, and that any statement made
may be used against the defendant.

(2) Consulting with Counsel. The judge must
allow the defendant reasonable opportunity to
consult with counsel.

(3) Detention or Release. The judge must de-
tain or release the defendant as provided by
statute or these rules.

(4) Plea. A defendant may be asked to plead
only under Rule 10.

(e) PROCEDURE IN A MISDEMEANOR CASE. If the
defendant is charged with a misdemeanor only,
the judge must inform the defendant in accord-
ance with Rule 58(b)(2).

(f) VIDEO TELECONFERENCING. Video teleconfer-
encing may be used to conduct an appearance
under this rule if the defendant consents.

(As amended Feb. 28, 1966, eff. July 1, 1966; Apr.
24, 1972, eff. Oct. 1, 1972; Apr. 28, 1982, eff. Aug. 1,
1982; Pub. L. 98-473, title II, §209(a), Oct. 12, 1984,
98 Stat. 1986; Mar. 9, 1987, eff. Aug. 1, 1987; May
1, 1990, eff. Dec. 1, 1990; Apr. 22, 1993, eff. Dec. 1,
1993; Apr. 27, 1995, eff. Dec. 1, 1995; Apr. 29, 2002,
eff. Dec. 1, 2002; Apr. 12, 2006, eff. Dec. 1, 2006.)

NOTES OF ADVISORY COMMITTEE ON RULES—1944

Note to Subdivision (a). 1. The time within which a
prisoner must be brought before a committing mag-
istrate is defined differently in different statutes. The
rule supersedes all statutory provisions on this point
and fixes a single standard, i.e., ‘“‘without unnecessary
delay’’, 18 U.S.C. [former] 593 (Operating illicit distill-
ery; arrest; bail); sec. [former] 595 (Persons arrested
taken before nearest officer for hearing); 5 U.S.C. 300a
[now 18 U.S.C. 3052, 3107] (Division of Investigation; au-
thority of officers to serve warrants and make arrests);
16 U.S.C. 10 (Arrests by employees of park service for
violations of laws and regulations); sec. 706 (Migratory
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Bird Treaty Act; arrests; search warrants); D.C. Code
(1940), Title 4, sec. 140 (Arrests without warrant); see,
also, 33 U.S.C. 436, 446, 452; 46 U.S.C. 708 [now 18 U.S.C.
2279]. What constitutes ‘‘unnecessary delay’’, i.e., rea-
sonable time within which the prisoner should be
brought before a committing magistrate, must be de-
termined in the light of all the facts and circumstances
of the case. The following authorities discuss the ques-
tion what constitutes reasonable time for this purpose
in various situations: Carroll v. Parry, 48 App.D.C. 453;
Janus v. United States, 38 F.2d 431 (C.C.A. 9th); Common-
wealth v. Di Stasio, 294 Mass. 273; State v. Freeman, 86
N.C. 683; Peloquin v. Hibner, 231 Wis. 77; see, also, War-
ner, 28 Va.L.R. 315, 339-341.

2. The rule also states the prevailing state practice,
A.L.IL Code of Criminal Procedure (1931), Commentaries
to secs. 35, 36.

Note to Subdivisions (b) and (c). 1. These rules pre-
scribe a uniform procedure to be followed at prelimi-
nary hearings before a commissioner. They supersede
the general provisions of 18 U.S.C. 591 [now 3041] (Arrest
and removal for trial). The procedure prescribed by the
rules is that generally prevailing. See Wood v. United
States, 128 F.2d 265, 271-272 (App. D.C.); A.L.I. Code of
Criminal Procedure (1931), secs. 3960 and Com-
mentaries thereto; Manual for United States Commis-
sioners, pp. 6-10, published by Administrative Office of
the United States Courts.

2. Pleas before a commissioner are excluded, as a plea
of guilty at this stage has no legal status or function
except to serve as a waiver of preliminary examination.
It has been held inadmissible in evidence at the trial,
if the defendant was not represented by counsel when
the plea was entered. Wood v. United States, 128 F.2d 265
(App. D.C.) The rule expressly provides for a waiver of
examination, thereby eliminating any necessity for a
provision as to plea.

NOTES OF ADVISORY COMMITTEE ON RULES—1966
AMENDMENT

The first change is designed to insure that under the
revision made in Rule 4(a) the defendant arrested on a
warrant will receive the same information concerning
the basis for the issuance of the warrant as would pre-
viously have been given him by the complaint itself.

The second change obligates the commissioner to in-
form the defendant of his right to request the assign-
ment of counsel if he is unable to obtain counsel. Cf.
the amendment to Rule 44, and the Advisory Commit-
tee’s Note thereon.

NOTES OF ADVISORY COMMITTEE ON RULES—1972
AMENDMENT

There are a number of changes made in rule 5 which
are designed to improve the editorial clarity of the
rule; to conform the rule to the Federal Magistrates
Act; and to deal explicitly in the rule with issues as to
which the rule was silent and the law uncertain.

The principal editorial change is to deal separately
with the initial appearance before the magistrate and
the preliminary examination. They are dealt with to-
gether in old rule 5. They are separated in order to pre-
vent confusion as to whether they constitute a single
or two separate proceedings. Although the preliminary
examination can be held at the time of the initial ap-
pearance, in practice this ordinarily does not occur.
Usually counsel need time to prepare for the prelimi-
nary examination and as a consequence a separate date
is typically set for the preliminary examination.

Because federal magistrates are reasonably available
to conduct initial appearances, the rule is drafted on
the assumption that the initial appearance is before a
federal magistrate. If experience under the act indi-
cates that there must be frequent appearances before
state or local judicial officers it may be desirable to
draft an additional rule, such as the following, detail-
ing the procedure for an initial appearance before a
state or local judicial officer:

Initial Appearance Before a State or Local Judicial Offi-
cer. If a United States magistrate is not reasonably
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available under rule 5(a), the arrested person shall be
brought before a state or local judicial officer author-
ized by 18 U.S.C. §3041, and such officer shall inform the
person of the rights specified in rule 5(¢c) and shall au-
thorize the release of the arrested person under the
terms provided for by these rules and by 18 U.S.C. §3146.
The judicial officer shall immediately transmit any
written order of release and any papers filed before him
to the appropriate United States magistrate of the dis-
trict and order the arrested person to appear before
such United States magistrate within three days if not
in custody or at the next regular hour of business of the
United States magistrate if the arrested person is re-
tained in custody. Upon his appearance before the
United States magistrate, the procedure shall be that
prescribed in rule 5.

Several changes are made to conform the language of
the rule to the Federal Magistrates Act.

(1) The term ‘‘magistrate,”” which is defined in new
rule 54, is substituted for the term ‘‘commissioner.” As
defined, ‘‘magistrate’ includes those state and local ju-
dicial officers specified in 18 U.S.C. §3041, and thus the
initial appearance may be before a state or local judi-
cial officer when a federal magistrate is not reasonably
available. This is made explicit in subdivision (a).

(2) Subdivision (b) conforms the rule to the procedure
prescribed in the Federal Magistrate Act when a de-
fendant appears before a magistrate charged with a
“minor offense” as defined in 18 U.S.C. §3401(f):

‘“misdemeanors punishable under the laws of the
United States, the penalty for which does not exceed
imprisonment for a period of one year, or a fine of not
more than $1,000, or both, except that such term does
not include . . . [specified exceptions].”

If the ‘“‘minor offense’ is tried before a United States
magistrate, the procedure must be in accordance with
the Rules of Procedure for the Trial of Minor Offenses
Before United States Magistrates, (January 27, 1971).

(3) Subdivision (d) makes clear that a defendant is
not entitled to a preliminary examination if he has
been indicted by a grand jury prior to the date set for
the preliminary examination or, in appropriate cases, if
any information is filed in the district court prior to
that date. See C. Wright, Federal Practice and Proce-
dure: Criminal §80, pp. 137-140 (1969, Supp. 1971). This is
also provided in the Federal Magistrates Act, 18 U.S.C.
§3060(e).

Rule 5 is also amended to deal with several issues not
dealt with in old rule 5:

Subdivision (a) is amended to make clear that a com-
plaint, complying with the requirements of rule 4(a),
must be filed whenever a person has been arrested with-
out a warrant. This means that the complaint, or an af-
fidavit or affidavits filed with the complaint, must
show probable cause. As provided in rule 4(a) the show-
ing of probable cause ‘‘may be based upon hearsay evi-
dence in whole or in part.”

Subdivision (c) provides that defendant should be no-
tified of the general circumstances under which he is
entitled to pretrial release under the Bail Reform Act
of 1966 (18 U.S.C. §§3141-3152). Defendants often do not
in fact have counsel at the initial appearance and thus,
unless told by the magistrate, may be unaware of their
right to pretrial release. See C. Wright, Federal Prac-
tice and Procedure: Criminal §78 N. 61 (1969).

Subdivision (c) makes clear that a defendant who
does not waive his right to trial before a judge of the
district court is entitled to a preliminary examination
to determine probable cause for any offense except a
petty offense. It also, by necessary implication, makes
clear that a defendant is not entitled to a preliminary
examination if he consents to be tried on the issue of
guilt or innocence by the United States magistrate,
even though the offense may be one not heretofore tri-
able by the United States commissioner and therefore
one as to which the defendant had a right to a prelimi-
nary examination. The rationale is that the prelimi-
nary examination serves only to justify holding the de-
fendant in custody or on bail during the period of time



Page 23

it takes to bind the defendant over to the district court
for trial. See State v. Solomon, 158 Wis. 146, 147 N.W. 640
(1914). A similar conclusion is reached in the New York
Proposed Criminal Procedure Law. See McKinney’s
Session Law News, April 10, 1969, at p. A-119.

Subdivision (c) also contains time limits within
which the preliminary examination must be held.
These are taken from 18 U.S.C. §3060. The provisions for
the extension of the prescribed time limits are the
same as the provisions of 18 U.S.C. §3060 with two ex-
ceptions: The new language allows delay consented to
by the defendant only if there is ‘‘a showing of good
cause, taking into account the public interest in the
prompt disposition of criminal cases.’”” This reflects the
view of the Advisory Committee that delay, whether
prosecution or defense induced, ought to be avoided
whenever possible. The second difference between the
new rule and 18 U.S.C. §3060 is that the rule allows the
decision to grant a continuance to be made by a United
States magistrate as well as by a judge of the United
States. This reflects the view of the Advisory Commit-
tee that the United States magistrate should have suf-
ficient judicial competence to make decisions such as
that contemplated in subdivision (c).

NOTES OF ADVISORY COMMITTEE ON RULES—1982
AMENDMENT

The amendment of subdivision (b) reflects the recent
amendment of 18 U.S.C. §3401(a), by the Federal Mag-
istrate Act of 1979, to read: ‘“When specially designated
to exercise such jurisdiction by the district court or
courts he serves, any United States magistrate shall
have jurisdiction to try persons accused of, and sen-
tence persons convicted of, misdemeanors committed
within that judicial district.”

NOTES OF ADVISORY COMMITTEE ON RULES—1987
AMENDMENT

The amendments are technical. No substantive

change is intended.

NOTES OF ADVISORY COMMITTEE ON RULES—1990
AMENDMENT

Rule 5(b) is amended to conform the rule to Rule 58.

NOTES OF ADVISORY COMMITTEE ON RULES—1993
AMENDMENT

The Rule is amended to conform to the Judicial Im-
provements Act of 1990 [P.L. 101-650, Title III, Section
321] which provides that each United States magistrate
appointed under section 631 of title 28, United States
Code, shall be known as a United States magistrate
judge.

NOTES OF ADVISORY COMMITTEE ON RULES—1995
AMENDMENT

The amendment to Rule 5 is intended to address the
interplay between the requirements for a prompt ap-
pearance before a magistrate judge and the processing
of persons arrested for the offense of unlawfully fleeing
to avoid prosecution under 18 U.S.C. §1073, when no fed-
eral prosecution is intended. Title 18 U.S.C. §1073 pro-
vides in part:

Whoever moves or travels in interstate or foreign
commerce with intent . . . to avoid prosecution, or
custody or confinement after conviction, under the
laws of the place from which he flees . . . shall be
fined not more than $5,000 or imprisoned not more
than five years, or both.

Violations of this section may be prosecuted . . . only
upon formal approval in writing by the Attorney
General, the Deputy Attorney General, the Associate
Attorney General, or an Assistant Attorney General
of the United States, which function of approving
prosecutions may not be delegated.

In enacting §1073, Congress apparently intended to pro-

vide assistance to state criminal justice authorities in

an effort to apprehend and prosecute state offenders. It
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also appears that by requiring permission of high rank-
ing officials, Congress intended that prosecutions be
limited in number. In fact, prosecutions under this sec-
tion have been rare. The purpose of the statute is ful-
filled when the person is apprehended and turned over
to state or local authorities. In such cases the require-
ment of Rule 5 that any person arrested under a federal
warrant must be brought before a federal magistrate
judge becomes a largely meaningless exercise and a
needless demand upon federal judicial resources.

In addressing this problem, several options are avail-
able to federal authorities when no federal prosecution
is intended to ensue after the arrest. First, once federal
authorities locate a fugitive, they may contact local
law enforcement officials who make the arrest based
upon the underlying out-of-state warrant. In that in-
stance, Rule 5 is not implicated and the United States
Attorney in the district issuing the §1073 complaint
and warrant can take action to dismiss both. In a sec-
ond scenario, the fugitive is arrested by federal au-
thorities who, in compliance with Rule 5, bring the per-
son before a federal magistrate judge. If local law en-
forcement officers are present, they can take custody,
once the United States Attorney informs the mag-
istrate judge that there will be no prosecution under
§1073. Depending on the availability of state or local of-
ficers, there may be some delay in the Rule 5 proceed-
ings; any delays following release to local officials,
however, would not be a function of Rule 5. In a third
situation, federal authorities arrest the fugitive but
local law enforcement authorities are not present at
the Rule 5 appearance. Depending on a variety of prac-
tices, the magistrate judge may calendar a removal
hearing under Rule 40, or order that the person be held
in federal custody pending further action by the local
authorities.

Under the amendment, officers arresting a fugitive
charged only with violating §1073 need not bring the
person before a magistrate judge under Rule 5(a) if
there is no intent to actually prosecute the person
under that charge. Two requirements, however, must
be met. First, the arrested fugitive must be transferred
without unnecessary delay to the custody of state offi-
cials. Second, steps must be taken in the appropriate
district to dismiss the complaint alleging a violation of
§1073. The rule continues to contemplate that persons
arrested by federal officials are entitled to prompt han-
dling of federal charges, if prosecution is intended, and
prompt transfer to state custody if federal prosecution
is not contemplated.

COMMITTEE NOTES ON RULES—2002 AMENDMENT

The language of Rule 5 has been amended as part of
the general restyling of the Criminal Rules to make
them more easily understood and to make style and
terminology consistent throughout the rules. These
changes are intended to be stylistic, except as noted
below.

Rule 5 has been completely revised to more clearly
set out the procedures for initial appearances and to
recognize that such appearances may be required at
various stages of a criminal proceeding, for example,
where a defendant has been arrested for violating the
terms of probation.

Rule 5(a), which governs initial appearances by an ar-
rested defendant before a magistrate judge, includes
several changes. The first is a clarifying change; re-
vised Rule 5(a)(1) provides that a person making the ar-
rest must bring the defendant ‘“without unnecessary
delay’” before a magistrate judge, instead of the current
reference to ‘‘nearest available’” magistrate judge. This
language parallels changes in Rule 4 and reflects the
view that time is of the essence. The Committee in-
tends no change in practice. In using the term, the
Committee recognizes that on occasion there may be
necessary delay in presenting the defendant, for exam-
ple, due to weather conditions or other natural causes.
A second change is non-stylistic, and reflects the stated
preference (as in other provisions throughout the rules)
that the defendant be brought before a federal judicial



Rule 5

officer. Only if a magistrate judge is not available
should the defendant be taken before a state or local of-
ficer.

The third sentence in current Rule 5(a), which states
that a magistrate judge must proceed in accordance
with the rule where a defendant is arrested without a
warrant or given a summons, has been deleted because
it is unnecessary.

Rule 5(a)(1)(B) codifies the caselaw reflecting that the
right to an initial appearance applies not only when a
person is arrested within the United States but also
when an arrest occurs outside the United States. See,
e.g., United States v. Purvis, 768 F.2d 1237 (11th Cir. 1985);
United States v. Yunis, 859 F.2d 953 (D.C. Cir. 1988). In
these circumstances, the Committee believes—and the
rule so provides—that the initial appearance should be
before a federal magistrate judge rather than a state or
local judicial officer. Rule 5(a)(1)(B) has also been
amended by adding the words, ‘‘unless a federal statute
provides otherwise,” to reflect recent enactment of the
Military Extraterritorial Jurisdiction Act (Pub. L. No.
106-523, 114 Stat. 2488) that permits certain persons
overseas to appear before a magistrate judge by tele-
phonic communication.

Rule 5(a)(2)(A) consists of language currently located
in Rule 5 that addresses the procedure to be followed
where a defendant has been arrested under a warrant
issued on a complaint charging solely a violation of 18
U.S.C. §1073 (unlawful flight to avoid prosecution). Rule
5(a)(2)(B) and 5(a)(2)(C) are new provisions. They are in-
tended to make it clear that when a defendant is ar-
rested for violating probation or supervised release, or
for failing to appear in another district, Rules 32.1 or 40
apply. No change in practice is intended.

Rule 5(a)(3) is new and fills a perceived gap in the
rules. It recognizes that a defendant may be subjected
to an initial appearance under this rule if a summons
was issued under Rule 4, instead of an arrest warrant.
If the defendant is appearing pursuant to a summons in
a felony case, Rule 5(d) applies, and if the defendant is
appearing in a misdemeanor case, Rule 5(e) applies.

Rule 5(b) carries forward the requirement in former
Rule 5(a) that if the defendant is arrested without a
warrant, a complaint must be promptly filed.

Rule 5(c) is a new provision and sets out where an ini-
tial appearance is to take place. If the defendant is ar-
rested in the district where the offense was allegedly
committed, under Rule 5(c)(1) the defendant must be
taken to a magistrate judge in that district. If no mag-
istrate judge is reasonably available, a state or local
judicial officer may conduct the initial appearance. On
the other hand, if the defendant is arrested in a district
other than the district where the offense was allegedly
committed, Rule 5(c)(2) governs. In those instances, the
defendant must be taken to a magistrate judge within
the district of arrest, unless the appearance can take
place more promptly in an adjacent district. The Com-
mittee recognized that in some cases, the nearest mag-
istrate judge may actually be across a district’s lines.
The remainder of Rule 5(c)(2) includes material for-
merly located in Rule 40.

Rule 5(d), derived from current Rule 5(c), has been re-
titled to more clearly reflect the subject of that sub-
division and the procedure to be used if the defendant
is charged with a felony. Rule 5(d)(4) has been added to
make clear that a defendant may only be called upon
to enter a plea under the provisions of Rule 10. That
language is intended to reflect and reaffirm current
practice.

The remaining portions of current Rule 5(c) have
been moved to Rule 5.1, which deals with preliminary
hearings in felony cases.

The major substantive change is in new Rule 5(f),
which permits video teleconferencing for an appearance
under this rule if the defendant consents. This change
reflects the growing practice among state courts to use
video teleconferencing to conduct initial proceedings.
A similar amendment has been made to Rule 10 con-
cerning arraignments.

In amending Rules 5, 10, and 43 (which generally re-
quires the defendant’s presence at all proceedings), the
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Committee carefully considered the argument that per-
mitting a defendant to appear by video teleconfer-
encing might be considered an erosion of an important
element of the judicial process. Much can be lost when
video teleconferencing occurs. First, the setting itself
may not promote the public’s confidence in the integ-
rity and solemnity of a federal criminal proceeding;
that is the view of some who have witnessed the use of
such proceedings in some state jurisdictions. While it is
difficult to quantify the intangible benefits and impact
of requiring a defendant to be brought before a federal
judicial officer in a federal courtroom, the Committee
realizes that something is lost when a defendant is not
required to make a personal appearance. A related con-
sideration is that the defendant may be located in a
room that bears no resemblance whatsoever to a judi-
cial forum and the equipment may be inadequate for
high-quality transmissions. Second, using video tele-
conferencing can interfere with counsel’s ability to
meet personally with his or her client at what, at least
in that jurisdiction, might be an important appearance
before a magistrate judge. Third, the defendant may
miss an opportunity to meet with family or friends,
and others who might be able to assist the defendant,
especially in any attempts to obtain bail. Finally, the
magistrate judge may miss an opportunity to accu-
rately assess the physical, emotional, and mental con-
dition of a defendant—a factor that may weigh on pre-
trial decisions, such as release from detention.

On the other hand, the Committee considered that in
some jurisdictions, the court systems face a high vol-
ume of criminal proceedings. In other jurisdictions,
counsel may not be appointed until after the initial ap-
pearance and thus there is no real problem with a de-
fendant being able to consult with counsel before or
during that proceeding. The Committee was also per-
suaded to adopt the amendment because in some juris-
dictions delays may occur in travel time from one loca-
tion to another—in some cases requiring either the
magistrate judge or the participants to travel long dis-
tances. In those instances, it is not unusual for a de-
fense counsel to recognize the benefit of conducting a
video teleconferenced proceeding, which will eliminate
lengthy and sometimes expensive travel or permit the
initial appearance to be conducted much sooner. Fi-
nally, the Committee was aware that in some jurisdic-
tions, courtrooms now contain high quality technology
for conducting such procedures, and that some courts
are already using video teleconferencing—with the con-
sent of the parties.

The Committee believed that, on balance and in ap-
propriate circumstances, the court and the defendant
should have the option of using video teleconferencing,
as long as the defendant consents to that procedure.
The question of when it would be appropriate for a de-
fendant to consent is not spelled out in the rule. That
is left to the defendant and the court in each case. Al-
though the rule does not specify any particular tech-
nical requirements regarding the system to be used, if
the equipment or technology is deficient, the public
may lose confidence in the integrity and dignity of the
proceedings.

The amendment does not require a court to adopt or
use video teleconferencing. In deciding whether to use
such procedures, a court may wish to consider estab-
lishing clearly articulated standards and procedures.
For example, the court would normally want to insure
that the location used for televising the video tele-
conferencing is conducive to the solemnity of a federal
criminal proceeding. That might require additional co-
ordination, for example, with the detention facility to
insure that the room, furniture, and furnishings reflect
the dignity associated with a federal courtroom. Provi-
sion should also be made to insure that the judge, or a
surrogate, is in a position to carefully assess the de-
fendant’s condition. And the court should also consider
establishing procedures for insuring that counsel and
the defendant (and even the defendant’s immediate
family) are provided an ample opportunity to confer in
private.
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COMMITTEE NOTES ON RULES—2006 AMENDMENT

Subdivisions (¢)(3)(C) and (D). The amendment to Rule
5(c)(3)(C) parallels an amendment to Rule 58(b)(2)(G),
which in turn has been amended to remove a conflict
between that rule and Rule 5.1(a), concerning the right
to a preliminary hearing.

Rule 5(c)(3)(D) has been amended to permit the mag-
istrate judge to accept a warrant by reliable electronic
means. Currently, the rule requires the government to
produce the original warrant, a certified copy of the
warrant, or a facsimile copy of either of those docu-
ments. This amendment parallels similar changes to
Rules 32.1(a)(56)(B)(i) and 41. The reference to a facsimile
version of the warrant was removed because the Com-
mittee believed that the broader term ‘‘electronic
form” includes facsimiles.

The amendment reflects a number of significant im-
provements in technology. First, more courts are now
equipped to receive filings by electronic means, and in-
deed, some courts encourage or require that certain
documents be filed by electronic means. Second, the
technology has advanced to the state where such filings
could be sent from, and received at, locations outside
the courthouse. Third, electronic media can now pro-
vide improved quality of transmission and security
measures. In short, in a particular case, using elec-
tronic media to transmit a document might be just as
reliable and efficient as using a facsimile.

The term ‘‘electronic’ is used to provide some flexi-
bility to the rule and make allowance for further tech-
nological advances in transmitting data.

The rule requires that if electronic means are to be
used to transmit a warrant to the magistrate judge,
that the means used be ‘‘reliable.” While the rule does
not further define that term, the Committee envisions
that a court or magistrate judge would make that de-
termination as a local matter. In deciding whether a
particular electronic means, or media, would be reli-
able, the court might consider first, the expected qual-
ity and clarity of the transmission. For example, is it
possible to read the contents of the warrant in its en-
tirety, as though it were the original or a clean photo-
copy? Second, the court may consider whether security
measures are available to insure that the transmission
is not compromised. In this regard, most courts are
now equipped to require that certain documents con-
tain a digital signature, or some other similar system
for restricting access. Third, the court may consider
whether there are reliable means of preserving the doc-
ument for later use.

Changes Made After Publication and Comment. The
Committee made no changes in the Rule and Commit-
tee Note as published. It considered and rejected the
suggestion that the rule should refer specifically to
non-certified photocopies, believing it preferable to
allow the definition of reliability to be resolved at the
local level. The Committee Note provides examples of
the factors that would bear on reliability.

AMENDMENT BY PUBLIC LAW

1984—Subd. (c). Pub. L. 98-473 substituted ‘‘shall de-
tain or conditionally release the defendant’ for ‘‘shall
admit the defendant to bail”.

Rule 5.1. Preliminary Hearing

(a) IN GENERAL. If a defendant is charged with
an offense other than a petty offense, a mag-
istrate judge must conduct a preliminary hear-
ing unless:

(1) the defendant waives the hearing;

(2) the defendant is indicted;

(3) the government files an information
under Rule 7(b) charging the defendant with a
felony;

(4) the government files an information
charging the defendant with a misdemeanor;
or
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(5) the defendant is charged with a mis-
demeanor and consents to trial before a mag-
istrate judge.

(b) SELECTING A DISTRICT. A defendant ar-
rested in a district other than where the offense
was allegedly committed may elect to have the
preliminary hearing conducted in the district
where the prosecution is pending.

(c) SCHEDULING. The magistrate judge must
hold the preliminary hearing within a reason-
able time, but no later than 10 days after the
initial appearance if the defendant is in custody
and no later than 20 days if not in custody.

(d) EXTENDING THE TIME. With the defendant’s
consent and upon a showing of good cause—tak-
ing into account the public interest in the
prompt disposition of criminal cases—a mag-
istrate judge may extend the time limits in Rule
5.1(c) one or more times. If the defendant does
not consent, the magistrate judge may extend
the time limits only on a showing that extraor-
dinary circumstances exist and justice requires
the delay.

(e) HEARING AND FINDING. At the preliminary
hearing, the defendant may cross-examine ad-
verse witnesses and may introduce evidence but
may not object to evidence on the ground that
it was unlawfully acquired. If the magistrate
judge finds probable cause to believe an offense
has been committed and the defendant commit-
ted it, the magistrate judge must promptly re-
quire the defendant to appear for further pro-
ceedings.

(f) DISCHARGING THE DEFENDANT. If the mag-
istrate judge finds no probable cause to believe
an offense has been committed or the defendant
committed it, the magistrate judge must dis-
miss the complaint and discharge the defendant.
A discharge does not preclude the government
from later prosecuting the defendant for the
same offense.

(g) RECORDING THE PROCEEDINGS. The prelimi-
nary hearing must be recorded by a court re-
porter or by a suitable recording device. A re-
cording of the proceeding may be made available
to any party upon request. A copy of the record-
ing and a transcript may be provided to any
party upon request and upon any payment re-
quired by applicable Judicial Conference regula-
tions.

(h) PRODUCING A STATEMENT.

(1) In General. Rule 26.2(a)-(d) and (f) applies
at any hearing under this rule, unless the
magistrate judge for good cause rules other-
wise in a particular case.

(2) Sanctions for Not Producing a Statement. If
a party disobeys a Rule 26.2 order to deliver a
statement to the moving party, the mag-
istrate judge must not consider the testimony
of a witness whose statement is withheld.

(Added Apr. 24, 1972, eff. Oct. 1, 1972; amended
Mar. 9, 1987, eff. Aug. 1, 1987; Apr. 22, 1993, eff.
Dec. 1, 1993; Apr. 24, 1998, eff. Dec. 1, 1998; Apr. 29,
2002, eff. Dec. 1, 2002.)

NOTES OF ADVISORY COMMITTEE ON RULES—1972

Rule 5.1 is, for the most part, a clarification of old
rule 5(c).

Under the new rule, the preliminary examination
must be conducted before a ‘‘federal magistrate’ as de-
fined in rule 54. Giving state or local judicial officers
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authority to conduct a preliminary examination does
not seem necessary. There are not likely to be situa-
tions in which a ‘‘federal magistrate’ is not ‘‘reason-
ably available” to conduct the preliminary examina-
tion, which is usually not held until several days after
the initial appearance provided for in rule 5.

Subdivision (a) makes clear that a finding of probable
cause may be based on ‘‘hearsay evidence in whole or
in part.” The propriety of relying upon hearsay at the
preliminary examination has been a matter of some un-
certainty in the federal system. See C. Wright, Federal
Practice and Procedure: Criminal §80 (1969, Supp. 1971);
8 J. Moore, Federal Practice 504[4] (2d ed. Cipes 1970,
Supp. 1971); Washington v. Clemmer, 339 F.2d 715, 719
(D.C. Cir. 1964); Washington v. Clemmer, 339 F.2d 725, 728
(D.C. Cir. 1964); Ross v. Sirica, 380 F.2d 557, 565 (D.C. Cir.
1967); Howard v. United States, 389 F.2d 287, 292 (D.C. Cir.
1967); Weinberg and Weinberg, The Congressional Invi-
tation to Avoid the Preliminary Hearing: An Analysis
of Section 303 of the Federal Magistrates Act of 1968, 67
Mich.L.Rev. 1361, especially n. 92 at 1383 (1969); D.
Wright, The Rules of Evidence Applicable to Hearings
in Probable Cause, 37 Conn.B.J. 561 (1963); Comment,
Preliminary Examination—Evidence and Due Process,
15 Kan.L.Rev. 374, 379-381 (1967).

A grand jury indictment may properly be based upon
hearsay evidence. Costello v. United States, 350 U.S. 359
(1956); 8 J. Moore, Federal Practice 6.03[2] (2d ed. Cipes
1970, Supp. 1971). This being so, there is practical ad-
vantage in making the evidentiary requirements for
the preliminary examination as flexible as they are for
the grand jury. Otherwise there will be increased pres-
sure upon United States Attorneys to abandon the pre-
liminary examination in favor of the grand jury indict-
ment. See C. Wright, Federal Practice and Procedure:
Criminal §80 at p. 143 (1969). New York State, which
also utilizes both the preliminary examination and the
grand jury, has under consideration a new Code of
Criminal Procedure which would allow the use of hear-
say at the preliminary examination. See McKinney’s
Session Law News, April 10, 1969, pp. A119-A120.

For the same reason, subdivision (a) also provides

that the preliminary examination is not the proper
place to raise the issue of illegally obtained evidence.
This is current law. In Giordenello v. United States, 357
U.S. 480, 484 (1958), the Supreme Court said:
[TThe Commissioner here had no authority to adju-
dicate the admissibility at petitioner’s later trial of
the heroin taken from his person. That issue was for
the trial court. This is specifically recognized by Rule
41(e) of the Criminal Rules, which provides that a de-
fendant aggrieved by an unlawful search and seizure
may ‘“‘* * * move the district court * * * to suppress for
use as evidence anything so obtained on the ground
that * * * the arrest warrant was defective on any of
several grounds.

Dicta in Costello v. United States, 350 U.S. 359, 363-364
(1956), and United States v. Blue, 384 U.S. 251, 255 (1966),
also support the proposed rule. In United States ex rel.
Almeida v. Rundle, 383 F.2d 421, 424 (3d Cir. 1967), the
court, in considering the adequacy of an indictment
said:

On this score, it is settled law that (1) ‘‘[an] indict-
ment returned by a legally constituted nonbiased grand
jury, * * * is enough to call for a trial of the charge on
the merits and satisfies the requirements of the Fifth
Amendment.”’, Lawn v. United States, 355 U.S. 399, 349, 78
S.Ct. 311, 317, 2 L.Ed.2d 321 (1958); (2) an indictment can-
not be challenged ‘‘on the ground that there was inad-
equate or incompetent evidence before the grand jury’’,
Costello v. United States, 350 U.S. 359, 363, 76 S.Ct. 406,
408, 100 L.Ed. 397 (1956); and (3) a prosecution is not
abated, nor barred, even where ‘‘tainted evidence’ has
been submitted to a grand jury, United States v. Blue,
384 U.S. 251, 86 S.Ct. 1416, 16 L.Ed.2d 510 (1966).

See also C. Wright, Federal Practice and Procedure:
Criminal §80 at 143 n. 5 (1969, Supp. 1971) 8 J. Moore,
Federal Practice 46.03[3] (2d ed. Cipes 1970, Supp. 1971).
The Manual for United States Commissioners (Admin-
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istrative Office of United States Courts, 1948) provides
at pp. 24-25: ““‘Motions for this purpose [to suppress ille-
gally obtained evidence] may be made and heard only
before a district judge. Commissioners are not empow-
ered to consider or act upon such motions.”

It has been urged that the rules of evidence at the
preliminary examination should be those applicable at
the trial because the purpose of the preliminary exam-
ination should be, not to review the propriety of the ar-
rest or prior detention, but rather to determine wheth-
er there is evidence sufficient to justify subjecting the
defendant to the expense and inconvenience of trial.
See Weinberg and Weinberg, The Congressional Invita-
tion to Avoid the Preliminary Hearing: An Analysis of
Section 303 of the Federal Magistrates Act of 1968, 67
Mich. L. Rev. 1361, 1396-1399 (1969). The rule rejects this
view for reasons largely of administrative necessity
and the efficient administration of justice. The Con-
gress has decided that a preliminary examination shall
not be required when there is a grand jury indictment
(18 U.S.C. §3060). Increasing the procedural and evi-
dentiary requirements applicable to the preliminary
examination will therefore add to the administrative
pressure to avoid the preliminary examination. Allow-
ing objections to evidence on the ground that evidence
has been illegally obtained would require two deter-
minations of admissibility, one before the United
States magistrate and one in the district court. The ob-
jective is to reduce, not increase, the number of pre-
liminary motions.

To provide that a probable cause finding may be
based upon hearsay does not preclude the magistrate
from requiring a showing that admissible evidence will
be available at the time of trial. See Comment, Crimi-
nal Procedure—Grand Jury—Validity of Indictment
Based Solely on Hearsay Questioned When Direct Testi-
mony Is Readily Available, 43 N.Y.U. L. Rev. 578 (1968);
United States v. Umans, 368 F.2d. 725 (2d Cir. 1966), cert.
dismissed as improvidently granted 389 U.S. 80 (1967);
United States v. Andrews, 381 F.2d 377, 378 (2d Cir. 1967);
United States v. Messina, 388 F.2d 393, 394 n. 1 (2d Cir.
1968); and United States v. Beltram. 388 F.2d 449 (2d Cir.
1968); and United States v. Arcuri, 282 F.Supp. 347
(E.D.N.Y. 1968). The fact that a defendant is not enti-
tled to object to evidence alleged to have been illegally
obtained does not deprive him of an opportunity for a
pretrial determination of the admissibility of evidence.
He can raise such an objection prior to trial in accord-
ance with the provisions of rule 12.

Subdivision (b) makes it clear that the United States
magistrate may not only discharge the defendant but
may also dismiss the complaint. Current federal law
authorizes the magistrate to discharge the defendant
but he must await authorization from the United
States Attorney before he can close his records on the
case by dismissing the complaint. Making dismissal of
the complaint a separate procedure accomplishes no
worthwhile objective, and the new rule makes it clear
that the magistrate can both discharge the defendant
and file the record with the clerk.

Subdivision (b) also deals with the legal effect of a
discharge of a defendant at a preliminary examination.
This issue is not dealt with explicitly in the old rule.
Existing federal case law is limited. What cases there
are seem to support the right of the government to
issue a new complaint and start over. See e.q., Collins
v. Loisel, 262 U.S. 426 (1923); Morse v. United States, 267
U.S. 80 (1925). State law is similar. See People v. Dillon,
197 N.Y. 254, 90 N.E. 820 (1910; Tell v. Wolke, 21 Wis.2d 613,
124 N.W.2d 655 (1963). In the Tell case the Wisconsin
court stated the common rationale for allowing the
prosecutor to issue a new complaint and start over:

The state has no appeal from errors of law committed
by a magistrate upon preliminary examination and the
discharge on a preliminary would operate as an unchal-
lengeable acquittal. * * * The only way an error of law
committed on the preliminary examination prejudicial
to the state may be challenged or corrected is by a pre-
liminary examination on a second complaint. (21 Wis.
2d at 619-620.)
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Subdivision (c¢) is based upon old rule 5(c) and upon
the Federal Magistrates Act, 18 U.S.C. §3060(f). It pro-
vides methods for making available to counsel the
record of the preliminary examination. See C. Wright,
Federal Practice and Procedure: Criminal §82 (1969,
Supp. 1971). The new rule is designed to eliminate delay
and expense occasioned by preparation of transcripts
where listening to the tape recording would be suffi-
cient. Ordinarily the recording should be made avail-
able pursuant to subdivision (c)(1). A written transcript
may be provided under subdivision (c¢)(2) at the discre-
tion of the court, a discretion which must be exercised
in accordance with Britt v. North Carolina, 404 U.S. 226,
30 L.Ed.2d 400, 405 (1971):

A defendant who claims the right to a free transcript
does not, under our cases, bear the burden of proving
inadequate such alternatives as may be suggested by
the State or conjured up by a court in hindsight. In this
case, however, petitioner has conceded that he had
available an informal alternative which appears to be
substantially equivalent to a transcript. Accordingly,
we cannot conclude that the court below was in error
in rejecting his claim.

NOTES OF ADVISORY COMMITTEE ON RULES—1987
AMENDMENT

The amendments are technical. No substantive

change is intended.

NOTES OF ADVISORY COMMITTEE ON RULES—1993
AMENDMENT

The Rule is amended to conform to the Judicial Im-
provements Act of 1990 [P.L. 101-650, Title III, Section
321] which provides that each United States magistrate
appointed under section 631 of title 28, United States
Code, shall be known as a United States magistrate
judge.

COMMITTEE NOTES ON RULES—1998 AMENDMENT

The addition of subdivision (d) mirrors similar
amendments made in 1993 which extended the scope of
Rule 26.2 to Rules 32, 32.1, 46 and Rule 8 of the Rules
Governing Proceedings under 28 U.S.C. §2255. As indi-
cated in the Committee Notes accompanying those
amendments, the primary reason for extending the cov-
erage of Rule 26.2 rested heavily upon the compelling
need for accurate information affecting a witness’
credibility. That need, the Committee believes, extends
to a preliminary examination under this rule where
both the prosecution and the defense have high inter-
ests at stake.

A witness’ statement must be produced only after the
witness has personally testified.

Changes Made to Rule 5.1 After Publication (‘“GAP Re-
port”’). The Committee made no changes to the pub-
lished draft.

COMMITTEE NOTES ON RULES—2002 AMENDMENT

The language of Rule 5.1 has been amended as part of
the general restyling of the Criminal Rules to make
them more easily understood and to make style and
terminology consistent throughout the rules. These
changes are intended to be stylistic, except as noted
below.

First, the title of the rule has been changed. Al-
though the underlying statute, 18 U.S.C. §3060, uses the
phrase preliminary examination, the Committee believes
that the phrase preliminary hearing is more accurate.
What happens at this proceeding is more than just an
examination; it includes an evidentiary hearing, argu-
ment, and a judicial ruling. Further, the phrase prelimi-
nary hearing predominates in actual usage.

Rule 5.1(a) is composed of the first sentence of the
second paragraph of current Rule 5(c). Rule 5.1(b) ad-
dresses the ability of a defendant to elect where a pre-
liminary hearing will be held. That provision is taken
from current Rule 40(a).

Rule 5.1(¢c) and (d) include material currently located
in Rule 5(c): scheduling and extending the time limits
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for the hearing. The Committee is aware that in most
districts, magistrate judges perform these functions.
That point is also reflected in the definition of ‘‘court’
in Rule 1(b), which in turn recognizes that magistrate
judges may be authorized to act.

Rule 5.1(d) contains a significant change in practice.
The revised rule includes language that expands the au-
thority of a United States magistrate judge to grant a
continuance for a preliminary hearing conducted under
the rule. Currently, the rule authorizes a magistrate
judge to grant a continuance only in those cases in
which the defendant has consented to the continuance.
If the defendant does not consent, then the government
must present the matter to a district judge, usually on
the same day. The proposed amendment conflicts with
18 U.S.C. §3060, which tracks the original language of
the rule and permits only district judges to grant con-
tinuances when the defendant objects. The Committee
believes that this restriction is an anomaly and that it
can lead to needless consumption of judicial and other
resources. Magistrate judges are routinely required to
make probable cause determinations and other difficult
decisions regarding the defendant’s liberty interests,
reflecting that the magistrate judge’s role has devel-
oped toward a higher level of responsibility for pre-in-
dictment matters. The Committee believes that the
change in the rule will provide greater judicial econ-
omy and that it is entirely appropriate to seek this
change to the rule through the Rules Enabling Act pro-
cedures. See 28 U.S.C. §2072(b). Under those procedures,
approval by Congress of this rule change would super-
sede the parallel provisions in 18 U.S.C. §3060.

Rule 5.1(e), addressing the issue of probable cause,
contains the language currently located in Rule 5.1(a),
with the exception of the sentence, ‘“The finding of
probable cause may be based upon hearsay evidence in
whole or in part.” That language was included in the
original promulgation of the rule in 1972. Similar lan-
guage was added to Rule 4 in 1974. In the Committee
Note on the 1974 amendment, the Advisory Committee
explained that the language was included to make it
clear that a finding of probable cause may be based
upon hearsay, noting that there had been some uncer-
tainty in the federal system about the propriety of re-
lying upon hearsay at the preliminary hearing. See Ad-
visory Committee Note to Rule 5.1 (citing cases and
commentary). Federal law is now clear on that propo-
sition. Thus, the Committee believed that the reference
to hearsay was no longer necessary. Further, the Com-
mittee believed that the matter was best addressed in
Rule 1101(d)(3), Federal Rules of Evidence. That rule ex-
plicitly states that the Federal Rules of Evidence do
not apply to ‘‘preliminary examinations in criminal
cases, . . . issuance of warrants for arrest, criminal
summonses, and search warrants.”” The Advisory Com-
mittee Note accompanying that rule recognizes that:
‘““The nature of the proceedings makes application of
the formal rules of evidence inappropriate and imprac-
ticable.”” The Committee did not intend to make any
substantive changes in practice by deleting the ref-
erence to hearsay evidence.

Rule 5.1(f), which deals with the discharge of a de-
fendant, consists of former Rule 5.1(b).

Rule 5.1(g) is a revised version of the material in cur-
rent Rule 5.1(c). Instead of including detailed informa-
tion in the rule itself concerning records of preliminary
hearings, the Committee opted simply to direct the
reader to the applicable Judicial Conference regula-
tions governing records. The Committee did not intend
to make any substantive changes in the way in which
those records are currently made available.

Finally, although the rule speaks in terms of initial
appearances being conducted before a magistrate judge,
Rule 1(c) makes clear that a district judge may perform
any function in these rules that a magistrate judge
may perform.
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TITLE III. THE GRAND JURY, THE
INDICTMENT, AND THE INFORMATION

Rule 6. The Grand Jury

(a) SUMMONING A GRAND JURY.

(1) In General. When the public interest so re-
quires, the court must order that one or more
grand juries be summoned. A grand jury must
have 16 to 23 members, and the court must
order that enough legally qualified persons be
summoned to meet this requirement.

(2) Alternate Jurors. When a grand jury is se-
lected, the court may also select alternate ju-
rors. Alternate jurors must have the same
qualifications and be selected in the same
manner as any other juror. Alternate jurors
replace jurors in the same sequence in which
the alternates were selected. An alternate
juror who replaces a juror is subject to the
same challenges, takes the same oath, and has
the same authority as the other jurors.

(b) OBJECTION TO THE GRAND JURY OR TO A
GRAND JUROR.

(1) Challenges. Either the government or a
defendant may challenge the grand jury on the
ground that it was not lawfully drawn, sum-
moned, or selected, and may challenge an indi-
vidual juror on the ground that the juror is
not legally qualified.

(2) Motion to Dismiss an Indictment. A party
may move to dismiss the indictment based on
an objection to the grand jury or on an indi-
vidual juror’s lack of legal qualification, un-
less the court has previously ruled on the
same objection under Rule 6(b)(1). The motion
to dismiss is governed by 28 U.S.C. §1867(e).
The court must not dismiss the indictment on
the ground that a grand juror was not legally
qualified if the record shows that at least 12
qualified jurors concurred in the indictment.

(c) FOREPERSON AND DEPUTY FOREPERSON. The
court will appoint one juror as the foreperson
and another as the deputy foreperson. In the
foreperson’s absence, the deputy foreperson will
act as the foreperson. The foreperson may ad-
minister oaths and affirmations and will sign all
indictments. The foreperson—or another juror
designated by the foreperson—will record the
number of jurors concurring in every indictment
and will file the record with the clerk, but the
record may not be made public unless the court
so orders.

(d) WHO MAY BE PRESENT.

(1) While the Grand Jury Is in Session. The fol-
lowing persons may be present while the grand
jury is in session: attorneys for the govern-
ment, the witness being questioned, inter-
preters when needed, and a court reporter or
an operator of a recording device.

(2) During Deliberations and Voting. No person
other than the jurors, and any interpreter
needed to assist a hearing-impaired or speech-
impaired juror, may be present while the
grand jury is deliberating or voting.

(e) RECORDING AND DISCLOSING THE PROCEED-
INGS.
(1) Recording the Proceedings. Except while
the grand jury is deliberating or voting, all
proceedings must be recorded by a court re-

porter or by a suitable recording device. But
the validity of a prosecution is not affected by
the unintentional failure to make a recording.
Unless the court orders otherwise, an attorney
for the government will retain control of the
recording, the reporter’s notes, and any tran-
script prepared from those notes.
(2) Secrecy.

(A) No obligation of secrecy may be im-
posed on any person except in accordance
with Rule 6(e)(2)(B).

(B) Unless these rules provide otherwise,
the following persons must not disclose a
matter occurring before the grand jury:

(i) a grand juror;

(ii) an interpreter;

(iii) a court reporter;

(iv) an operator of a recording device;

(v) a person who transcribes recorded
testimony;

(vi) an attorney for the government; or

(vii) a person to whom disclosure is made
under Rule 6(e)(3)(A)(ii) or (iii).

(3) Exceptions.

(A) Disclosure of a grand-jury matter—
other than the grand jury’s deliberations or
any grand juror’s vote—may be made to:

(i) an attorney for the government for
use in performing that attorney’s duty;

(ii) any government personnel—includ-
ing those of a state, state subdivision, In-
dian tribe, or foreign government—that an
attorney for the government considers
necessary to assist in performing that at-
torney’s duty to enforce federal criminal
law; or

(iii) a person authorized by 18 U.S.C.
§3322.

(B) A person to whom information is dis-
closed under Rule 6(e)(3)(A)(ii) may use that
information only to assist an attorney for
the government in performing that attor-
ney’s duty to enforce federal criminal law.
An attorney for the government must
promptly provide the court that impaneled
the grand jury with the names of all persons
to whom a disclosure has been made, and
must certify that the attorney has advised
those persons of their obligation of secrecy
under this rule.

(C) An attorney for the government may
disclose any grand-jury matter to another
federal grand jury.

(D) An attorney for the government may
disclose any grand-jury matter involving
foreign intelligence, counterintelligence (as
defined in 50 U.S.C. §401a), or foreign intel-
ligence information (as defined in Rule
6(e)(3)(D)(iii)) to any federal law enforce-
ment, intelligence, protective, immigration,
national defense, or national security offi-
cial to assist the official receiving the infor-
mation in the performance of that official’s
duties. An attorney for the government may
also disclose any grand-jury matter involv-
ing, within the United States or elsewhere, a
threat of attack or other grave hostile acts
of a foreign power or its agent, a threat of
domestic or international sabotage or ter-
rorism, or clandestine intelligence gathering
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activities by an intelligence service or net-
work of a foreign power or by its agent, to
any appropriate federal, state, state subdivi-
sion, Indian tribal, or foreign government of-
ficial, for the purpose of preventing or re-
sponding to such threat or activities.

(i) Any official who receives information
under Rule 6(e)(3)(D) may use the informa-
tion only as necessary in the conduct of
that person’s official duties subject to any
limitations on the unauthorized disclosure
of such information. Any state, state sub-
division, Indian tribal, or foreign govern-
ment official who receives information
under Rule 6(e)(3)(D) may use the informa-
tion only in a manner consistent with any
guidelines issued by the Attorney General
and the Director of National Intelligence.

(ii) Within a reasonable time after dis-
closure is made under Rule 6(e)(3)(D), an
attorney for the government must file,
under seal, a notice with the court in the
district where the grand jury convened
stating that such information was dis-
closed and the departments, agencies, or
entities to which the disclosure was made.

(iii) As used in Rule 6(e)(3)(D), the term
““foreign intelligence information’ means:

(a) information, whether or not it con-
cerns a United States person, that re-
lates to the ability of the United States
to protect against—

e actual or potential attack or other
grave hostile acts of a foreign power or
its agent;

¢ sabotage or international terror-
ism by a foreign power or its agent; or

¢ clandestine intelligence activities
by an intelligence service or network
of a foreign power or by its agent; or

(b) information, whether or not it con-
cerns a United States person, with re-
spect to a foreign power or foreign terri-
tory that relates to—

* the national defense or the security
of the United States; or

¢ the conduct of the foreign affairs of
the United States.

(BE) The court may authorize disclosure—at
a time, in a manner, and subject to any
other conditions that it directs—of a grand-
jury matter:

(i) preliminarily to or in connection with
a judicial proceeding;

(ii) at the request of a defendant who
shows that a ground may exist to dismiss
the indictment because of a matter that
occurred before the grand jury;

(iii) at the request of the government,
when sought by a foreign court or prosecu-
tor for use in an official criminal inves-
tigation;

(iv) at the request of the government if
it shows that the matter may disclose a
violation of State, Indian tribal, or foreign
criminal law, as long as the disclosure is
to an appropriate state, state-subdivision,
Indian tribal, or foreign government offi-
cial for the purpose of enforcing that law;
or
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(v) at the request of the government if it
shows that the matter may disclose a vio-
lation of military criminal law under the
Uniform Code of Military Justice, as long
as the disclosure is to an appropriate mili-
tary official for the purpose of enforcing
that law.

(F) A petition to disclose a grand-jury
matter under Rule 6(e)(3)(E)(i1) must be filed
in the district where the grand jury con-
vened. Unless the hearing is ex parte—as it
may be when the government is the peti-
tioner—the petitioner must serve the peti-
tion on, and the court must afford a reason-
able opportunity to appear and be heard to:

(i) an attorney for the government;

(ii) the parties to the judicial proceed-
ing; and

(iii) any other person whom the court
may designate.

(G) If the petition to disclose arises out of
a judicial proceeding in another district, the
petitioned court must transfer the petition
to the other court unless the petitioned
court can reasonably determine whether dis-
closure is proper. If the petitioned court de-
cides to transfer, it must send to the trans-
feree court the material sought to be dis-
closed, if feasible, and a written evaluation
of the need for continued grand-jury secrecy.
The transferee court must afford those per-
sons identified in Rule 6(e)(3)(F) a reasonable
opportunity to appear and be heard.

(4) Sealed Indictment. The magistrate judge
to whom an indictment is returned may direct
that the indictment be kept secret until the
defendant is in custody or has been released
pending trial. The clerk must then seal the in-
dictment, and no person may disclose the in-
dictment’s existence except as necessary to
issue or execute a warrant or summons.

(5) Closed Hearing. Subject to any right to an
open hearing in a contempt proceeding, the
court must close any hearing to the extent
necessary to prevent disclosure of a matter oc-
curring before a grand jury.

(6) Sealed Records. Records, orders, and sub-
poenas relating to grand-jury proceedings
must be kept under seal to the extent and as
long as necessary to prevent the unauthorized
disclosure of a matter occurring before a
grand jury.

(7) Contempt. A knowing violation of Rule 6,
or of any guidelines jointly issued by the At-
torney General and the Director of National
Intelligence under Rule 6, may be punished as
a contempt of court.

(f) INDICTMENT AND RETURN. A grand jury may
indict only if at least 12 jurors concur. The
grand jury—or its foreperson or deputy fore-
person—must return the indictment to a mag-
istrate judge in open court. If a complaint or in-
formation is pending against the defendant and
12 jurors do not concur in the indictment, the
foreperson must promptly and in writing report
the lack of concurrence to the magistrate judge.

(g) DISCHARGING THE GRAND JURY. A grand
jury must serve until the court discharges it,
but it may serve more than 18 months only if
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the court, having determined that an extension
is in the public interest, extends the grand
jury’s service. An extension may be granted for
no more than 6 months, except as otherwise pro-
vided by statute.

(h) EXCUSING A JUROR. At any time, for good
cause, the court may excuse a juror either tem-
porarily or permanently, and if permanently,
the court may impanel an alternate juror in
place of the excused juror.

(i) “INDIAN TRIBE”’ DEFINED. ‘‘Indian tribe”
means an Indian tribe recognized by the Sec-
retary of the Interior on a list published in the
Federal Register under 25 U.S.C. §479a-1.

(As amended Feb. 28, 1966, eff. July 1, 1966; Apr.
24, 1972, eff. Oct. 1, 1972; Apr. 26 and July 8, 1976,
eff. Aug. 1, 1976; Pub. L. 95-78, §2(a), July 30, 1977,
91 Stat. 319; Apr. 30, 1979, eff. Aug. 1, 1979; Apr.
28, 1983, eff. Aug. 1, 1983; Pub. L. 98-473, title II,
§215(f), Oct. 12, 1984, 98 Stat. 2016; Apr. 29, 1985,
eff. Aug. 1, 1985; Mar. 9, 1987, eff. Aug. 1, 1987;
Apr. 22, 1993, eff. Dec. 1, 1993; Apr. 26, 1999, eff.
Dec. 1, 1999; Pub. L. 107-56, title II, §203(a), Oct.
26, 2001, 115 Stat. 278; Apr. 29, 2002, eff. Dec. 1,
2002; Pub. L. 107-296, title VIII, §895, Nov. 25,
2002, 116 Stat. 2256; Pub. L. 108-458, title VI,
§6501(a), Dec. 17, 2004, 118 Stat. 3760; Apr. 12, 2006,
eff. Dec. 1, 2006.)

NOTES OF ADVISORY COMMITTEE ON RULES—1944

Note to Subdivision (a). 1. The first sentence of this
rule vests in the court full discretion as to the number
of grand juries to be summoned and as to the times
when they should be convened. This provision super-
sedes the existing law, which limits the authority of
the court to summon more than one grand jury at the
same time. At present two grand juries may be con-
vened simultaneously only in a district which has a
city or borough of at least 300,000 inhabitants, and
three grand juries only in the Southern District of New
York, 28 U.S.C. [former] 421 (Grand juries; when, how
and by whom summoned; length of service). This stat-
ute has been construed, however, as only limiting the
authority of the court to summon more than one grand
jury for a single place of holding court, and as not cir-
cumscribing the power to convene simultaneously sev-
eral grand juries at different points within the same
district, Morris v. United States, 128 F.2d 912 (C.C.A. 5th);
United States v. Perlstein, 39 F.Supp. 965 (D.N.J.).

2. The provision that the grand jury shall consist of
not less than 16 and not more than 23 members con-
tinues existing law, 28 U.S.C. 419 [now 18 U.S.C. 3321]
(Grand jurors; number when less than required num-
ber).

3. The rule does not affect or deal with the method of
summoning and selecting grand juries. Existing stat-
utes on the subjects are not superseded. See 28 U.S.C.
411-426 [now 1861-1870]. As these provisions of law relate
to jurors for both criminal and civil cases, it seemed
best not to deal with this subject.

Note to Subdivision (b)(1). Challenges to the array and
to individual jurors, although rarely invoked in con-
nection with the selection of grand juries, are neverthe-
less permitted in the Federal courts and are continued
by this rule, United States v. Gale, 109 U.S. 65, 69-70;
Clawson v. United States, 114 U.S. 477; Agnew v. United
States, 165 U.S. 36, 44. It is not contemplated, however,
that defendants held for action of the grand jury shall
receive notice of the time and place of the impaneling
of a grand jury, or that defendants in custody shall be
brought to court to attend at the selection of the grand
jury. Failure to challenge is not a waiver of any objec-
tion. The objection may still be interposed by motion
under Rule 6(b)(2).

Note to Subdivision (b)(2). 1. The motion provided by
this rule takes the place of a plea in abatement, or mo-
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tion to quash. Crowley v. United States, 194 U.S. 461,
469-474; United States v. Gale, supra.

2. The second sentence of the rule is a restatement of
18 U.S.C. [former] 554(a) (Indictments and present-
ments; objection on ground of unqualified juror barred
where twelve qualified jurors concurred; record of num-
ber concurring), and introduces no change in existing
law.

Note to Subdivision (c). 1. This rule generally is a re-
statement of existing law, 18 U.S.C. [former] 554(a) and
28 U.S.C. [former] 420. Failure of the foreman to sign or
endorse the indictment is an irregularity and is not
fatal, Frisbie v. United States, 157 U.S. 160, 163-165.

2. The provision for the appointment of a deputy fore-
man is new. Its purpose is to facilitate the transaction
of business if the foreman is absent. Such a provision
is found in the law of at least one State, N.Y. Code
Criminal Procedure, sec. 244.

Note to Subdivision (d). This rule generally continues
existing law. See 18 U.S.C. [former] 556 (Indictments
and presentments; defects of form); and 5 U.S.C. 310
[now 28 U.S.C. 515(a)] (Conduct of legal proceedings).

Note to Subdivision (e). 1. This rule continues the tra-
ditional practice of secrecy on the party of members of
the grand jury, except when the court permits a disclo-
sure, Schmidt v. United States, 115 F.2d 394 (C.C.A. 6th);
United States v. American Medical Association, 26 F.Supp.
429 (D.C.); Cf. Atwell v. United States, 162 F. 97 (C.C.A.
4th); and see 18 U.S.C. [former] 554(a) (Indictments and
presentments; objection on ground of unqualified juror
barred where twelve qualified jurors concurred; record
of number concurring). Government attorneys are enti-
tled to disclosure of grand jury proceedings, other than
the deliberations and the votes of the jurors, inasmuch
as they may be present in the grand jury room during
the presentation of evidence. The rule continues this
practice.

2. The rule does not impose any obligation of secrecy
on witnesses. The existing practice on this point varies
among the districts. The seal of secrecy on witnesses
seems an unnecessary hardship and may lead to injus-
tice if a witness is not permitted to make a disclosure
to counsel or to an associate.

3. The last sentence authorizing the court to seal in-
dictments continues present practice.

Note to Subdivision (f). This rule continues existing
law, 18 U.S.C. [former] 554 (Indictments and present-
ments; by twelve grand jurors). The purpose of the last
sentence is to provide means for a prompt release of a
defendant if in custody, or exoneration of bail if he is
on bail, in the event that the grand jury considers the
case of a defendant held for its action and finds no in-
dictment.

Note to Subdivision (g). Under existing law a grand
jury serves only during the term for which it is sum-
moned, but the court may extend its period of service
for as long as 18 months, 28 U.S.C. [former] 421. During
the extended period, however, a grand jury may con-
duct only investigations commenced during the origi-
nal term. The rule continues the 18 months’ maximum
for the period of service of a grand jury, but provides
for such service as a matter of course, unless the court
terminates it at an earlier date. The matter is left in
the discretion of the court, as it is under existing law.
The expiration of a term of court as a time limitation
is elsewhere entirely eliminated (Rule 45(c)) and spe-
cific time limitations are substituted therefor. This
was previously done by the Federal Rules of Civil Pro-
cedure for the civil side of the courts (Federal Rules of
Civil Procedure, Rule 6(c) [28 U.S.C., Appendix]). The
elimination of the requirement that at an extended pe-
riod the grand jury may continue only investigations
previously commenced, will obviate such a controversy
as was presented in United States v. Johnson, 319 U.S.
503.

NOTES OF ADVISORY COMMITTEE ON RULES—1966
AMENDMENT

Subdivision (d).—The amendment makes it clear that
recording devices may be used to take evidence at
grand jury sessions.
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Subdivision (e).—The amendment makes it clear that
the operator of a recording device and a typist who
transcribes recorded testimony are bound to the obliga-
tion of secrecy.

Subdivision (f).—A minor change conforms the lan-
guage to what doubtless is the practice. The need for a
report to the court that no indictment has been found
may be present even though the defendant has not been
“held to answer.” If the defendant is in custody or has
given bail, some official record should be made of the
grand jury action so that the defendant can be released
or his bail exonerated.

NOTES OF ADVISORY COMMITTEE ON RULES—1972
AMENDMENT

Subdivision (b)(2) is amended to incorporate by ex-
press reference the provisions of the Jury Selection and
Service Act of 1968. That act provides in part:

The procedures prescribed by this section shall be the
exclusive means by which a person accused of a Federal
crime [or] the Attorney General of the United States
* * * may challenge any jury on the ground that such
jury was not selected in conformity with the provisions
of this title. [28 U.S.C. §1867(c)]

Under rule 12(e) the judge shall decide the motion be-
fore trial or order it deferred until after verdict. The
authority which the judge has to delay his ruling until
after verdict gives him an option which can be exer-
cised to prevent the unnecessary delay of a trial in the
event that a motion attacking a grand jury is made on
the eve of the trial. In addition, rule 12(c) gives the
judge authority to fix the time at which pretrial mo-
tions must be made. Failure to make a pretrial motion
at the appropriate time may constitute a waiver under
rule 12(f).

NOTES OF ADVISORY COMMITTEE ON RULES—1976
AMENDMENT

Under the proposed amendment to rule 6(f), an indict-
ment may be returned to a federal magistrate. (‘‘Fed-
eral magistrate’ is defined in rule 54(c) as including a
United States magistrate as defined in 28 TU.S.C.
§§631-639 and a judge of the United States.) This change
will foreclose the possibility of noncompliance with the
Speedy Trial Act timetable because of the non-
availability of a judge. Upon the effective date of cer-
tain provisions of the Speedy Trial Act of 1974, the
timely return of indictments will become a matter of
critical importance; for the year commencing July 1,
1976, indictments must be returned within 60 days of ar-
rest or summons, for the year following within 45 days,
and thereafter within 30 days. 18 U.S.C. §§3161(b) and
(f), 3163(a). The problem is acute in a one-judge district
where, if the judge is holding court in another part of
the district, or is otherwise absent, the return of the in-
dictment must await the later reappearance of the
judge at the place where the grand jury is sitting.

A corresponding change has been made to that part of
subdivision (f) which concerns the reporting of a ‘‘no
bill,”” and to that part of subdivision (e) which concerns
keeping an indictment secret.

The change in the third sentence of rule 6(f) is made
so as to cover all situations in which by virtue of a
pending complaint or information the defendant is in
custody or released under some form of conditional re-
lease.

NOTES OF ADVISORY COMMITTEE ON RULES—1977
AMENDMENT

The proposed definition of ‘‘attorneys for the govern-
ment’’ in subdivision (e) is designed to facilitate an in-
creasing need, on the part of government attorneys, to
make use of outside expertise in complex litigation.
The phrase ‘“‘other government personnel’’ includes, but
is not limited to, employees of administrative agencies
and government departments.

Present subdivision (e) provides for disclosure ‘‘to the
attorneys for the government for use in the perform-
ance of their duties.” This limitation is designed to fur-
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ther ‘‘the long established policy that maintains the se-
crecy of the grand jury in federal courts.”” United States
v. Procter and Gamble Co., 356 U.S. 677 (1958).

As defined in rule 54(c), ‘‘‘Attorney for the govern-
ment’ means the Attorney General, an authorized as-
sistant of the Attorney General, a United States Attor-
ney, an authorized assistant of a United States Attor-
ney and when applicable to cases arising under the laws
of Guam * * *.”” The limited nature of this definition is
pointed out in In re Grand Jury Proceedings, 309 F.2d 440
(3d Cir. 1962) at 443:

The term attorneys for the government is restric-
tive in its application. * * * If it had been intended
that the attorneys for the administrative agencies
were to have free access to matters occurring before
a grand jury, the rule would have so provided.

The proposed amendment reflects the fact that there
is often government personnel assisting the Justice De-
partment in grand jury proceedings. In In re Grand Jury
Investigation of William H. Pflaumer & Sons, Inc., 53
F.R.D. 464 (E.D.Pa. 1971), the opinion quoted the United
States Attorney:

It is absolutely necessary in grand jury investiga-
tions involving analysis of books and records, for the
government attorneys to rely upon investigative per-
sonnel (from the government agencies) for assistance.

See also 8 J. Moore, Federal Practice 16.056 at 6-28 (2d
ed. Cipes, 1969):

The rule [6(e)] has presented a problem, however,
with respect to attorneys and nonattorneys who are
assisting in preparation of a case for the grand jury.
* * * These assistants often cannot properly perform
their work without having access to grand jury min-
utes.

Although case law is limited, the trend seems to be
in the direction of allowing disclosure to government
personnel who assist attorneys for the government in
situations where their expertise is required. This is
subject to the qualification that the matters disclosed
be used only for the purposes of the grand jury inves-
tigation. The court may inquire as to the good faith of
the assisting personnel, to ensure that access to mate-
rial is not merely a subterfuge to gather evidence unat-
tainable by means other than the grand jury. This ap-
proach was taken in In re Grand Jury Investigation of
William H. Pflaumer & Sons, Inc., 53 F.R.D. 464 (E.D.Pa.
1971); In re April 1956 Term Grand Jury, 239 F.2d 263 (7Tth
Cir. 1956); United States v. Aneelimo, 319 F.Supp. 1106
(D.C.La. 1970). Another case, Application of Kelly, 19
F.R.D. 269 (S.D.N.Y. 1956), assumed, without deciding,
that assistance given the attorney for the government
by IRS and FBI agents was authorized.

The change at line 27 reflects the fact that under the
Bail Reform Act of 1966 some persons will be released
without requiring bail. See 18 U.S.C. §§ 3146, 3148.

Under the proposed amendment to rule 6(f), an indict-
ment may be returned to a federal magistrate. (‘‘Fed-
eral magistrate’ is defined in rule 54(c) as including a
United States magistrate as defined in 28 U.S.C.
§631-639 and a judge of the United States.) This change
will foreclose the possibility of noncompliance with the
Speedy Trial Act timetable because of the non-
availability of a judge. Upon the effective date of cer-
tain provisions of the Speedy Trial Act of 1974, the
timely return of indictments will become a matter of
critical importance; for the year commencing July 1,
1976, indictments must be returned within 60 days of ar-
rest or summons, for the year following within 45 days,
and thereafter within 30 days. 18 U.S.C. §§3161(b) and
(f), 3163(a). The problem is acute in a one-judge district
where, if the judge is holding court in another part of
the district, or is otherwise absent, the return of the in-
dictment must await the later reappearance of the
judge at the place where the grand jury is sitting.

A corresponding change has been made to that part of
subdivision (f) which concerns the reporting of a ‘‘no
bill,”” and to that part of subdivision (e) which concerns
keeping an indictment secret.

The change in the third sentence of rule 6(f) is made
so as to cover all situations in which by virtue of a
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pending complaint or information the defendant is in
custody or released under some form of conditional re-
lease.

NOTES OF COMMITTEE ON THE JUDICIARY, SENATE RE-
PORT NoO. 95-354; 1977 AMENDMENTS PROPOSED BY THE
SUPREME COURT

Rule 6(e) currently provides that ‘‘disclosure of mat-
ters occurring before the grand jury other than its de-
liberations and the vote of any juror may be made to
the attorneys for the government for use in the per-
formance of their duties.” Rule 54(c) defines attorneys
for the government to mean ‘‘the Attorney General, an
authorized assistant to the Attorney General, a United
States attorney, and an authorized assistant of the
United States attorney, and when applicable to cases
arising under the laws of Guam, means the Attorney
General of Guam. . . .”

The Supreme Court proposal would change Rule 6(e)
by adding the following new language:

For purposes of this subdivision, ‘“‘attorneys for the
government’ includes those enumerated in Rule
54(c); it also includes such other government person-
nel as are necessary to assist the attorneys for the
government in the performance of their duties.

It would also make a series of changes in the rule de-
signed to make its provisions consistent with other
provisions in the Rules and the Bail Reform Act of 1966.

The Advisory Committee note states that the pro-
posed amendment is intended ‘‘to facilitate an increas-
ing need, on the part of Government attorneys to make
use of outside expertise in complex litigation’’. The
note indicated that:

Although case law is limited, the trend seems to be
in the direction of allowing disclosure to Government
personnel who assist attorneys for the Government in
situations where their expertise is required. This is
subject to the qualification that the matter disclosed
be used only for the purposes of the grand jury inves-
tigation.

It is past history at this point that the Supreme
Court proposal attracted substantial criticism, which
seemed to stem more from the lack of precision in de-
fining, and consequent confusion and uncertainty con-
cerning, the intended scope of the proposed change
than from a fundamental disagreement with the
objective.

Attorneys for the Government in the performance of
their duties with a grand jury must possess the author-
ity to utilize the services of other government employ-
ees. Federal crimes are ‘‘investigated’ by the FBI, the
IRS, or by Treasury agents and not by government
prosecutors or the citizens who sit on grand juries. Fed-
eral agents gather and present information relating to
criminal behavior to prosecutors who analyze and
evaluate it and present it to grand juries. Often the
prosecutors need the assistance of the agents in evalu-
ating evidence. Also, if further investigation is re-
quired during or after grand jury proceedings, or even
during the course of criminal trials, the Federal agents
must do it. There is no reason for a barrier of secrecy
to exist between the facets of the criminal justice sys-
tem upon which we all depend to enforce the criminal
laws.

The parameters of the authority of an attorney for
the government to disclose grand jury information in
the course of performing his own duties is not defined
by Rule 6. However, a commonsense interpretation pre-
vails, permitting ‘‘Representatives of other govern-
ment agencies actively assisting United States attor-
neys in a grand jury investigation . . . access to grand
jury material in the performance of their duties.” Yet
projected against this current practice, and the weight
of case law, is the anomalous language of Rule 6(e) it-
self, which, in its present state of uncertainty, is
spawning some judicial decisions highly restrictive of
the use of government experts that require the govern-
ment to ‘‘show the necessity (to the Court) for each
particular person’s aid rather than showing merely a
general necessity for assistance, expert or otherwise”
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and that make Rule 6(e) orders subject to interlocutory
appeal.

In this state of uncertainty, the Committee believes
it is timely to redraft subdivision (e) of Rule 6 to make
it clear.

Paragraph (1) as proposed by the Committee states
the general rule that a grand jury, an interpreter, a
stenographer, an operator of a recording device, a typ-
ist who transcribes recorded testimony, an attorney for
the government, or government personnel to whom dis-
closure is made under paragraph (2)(A)(ii) shall not dis-
close matters occurring before the grand jury, except
as otherwise provided in these rules. It also expressly
provides that a knowing violation of Rule 6 may be
punished as a contempt of court. In addition, it carries
forward the current provision that no obligation of se-
crecy may be imposed on any person except in accord-
ance with this Rule.

Having stated the general rule of nondisclosure, para-
graph (2) sets forth exemptions from nondisclosure.
Subparagraph (A) of paragraph (2) provides that disclo-
sure otherwise prohibited, other than the grand jury
deliberations and the vote of any grand juror, may be
made to an attorney for the government for use in the
performance of his duty and to such personnel as are
deemed necessary by an attorney for the government to
assist an attorney for the government in the perform-
ance of such attorney’s duty to enforce Federal crimi-
nal law. In order to facilitate resolution of subsequent
claims of improper disclosure, subparagraph (B) further
provides that the names of government personnel des-
ignated to assist the attorney for the government shall
be promptly provided to the district court and such
personnel shall not utilize grand jury material for any
purpose other than assisting the attorney for the gov-
ernment in the performance of such attorney’s duty to
enforce Federal criminal law. Although not expressly
required by the rule, the Committee contemplates that
the names of such personnel will generally be furnished
to the court before disclosure is made to them. Sub-
paragraph (C) permits disclosure as directed by a court
preliminarily to or in connection with a judicial pro-
ceeding or, at the request of the defendant, upon a
showing that grounds may exist for dismissing the in-
dictment because of matters occurring before the grand
jury. Paragraph (3) carries forward the last sentence of
current Rule 6(e) with the technical changes rec-
ommended by the Supreme Court.

The Rule as redrafted is designed to accommodate
the belief on the one hand that Federal prosecutors
should be able, without the time-consuming require-
ment of prior judicial interposition, to make such dis-
closures of grand jury information to other government
personnel as they deem necessary to facilitate the per-
formance of their duties relating to criminal law en-
forcement. On the other hand, the Rule seeks to allay
the concerns of those who fear that such prosecutorial
power will lead to misuse of the grand jury to enforce
non-criminal Federal laws by (1) providing a clear pro-
hibition, subject to the penalty of contempt and (2) re-
quiring that a court order under paragraph (C) be ob-
tained to authorize such a disclosure. There is, how-
ever, no intent to preclude the use of grand jury-devel-
oped evidence for civil law enforcement purposes. On
the contrary, there is no reason why such use is im-
proper, assuming that the grand jury was utilized for
the legitimate purpose of a criminal investigation. Ac-
cordingly, the Committee believes and intends that the
basis for a court’s refusal to issue an order under para-
graph (C) to enable the government to disclose grand
jury information in a non-criminal proceeding should
be no more restrictive than is the case today under pre-
vailing court decisions. It is contemplated that the ju-
dicial hearing in connection with an application for a
court order by the government under subparagraph
(3)(C)(i) should be ex parte so as to preserve, to the max-
imum extent possible, grand jury secrecy.
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CONGRESSIONAL MODIFICATION OF PROPOSED 1977
AMENDMENT

Section 2(a) of Pub. L. 95-78 provided in part that the
amendment proposed by the Supreme Court [in its
order of Apr. 26, 1977] to subdivision (e) of rule 6 of the
Federal Rules of Criminal Procedure [subd. (e) of this
rule] is approved in a modified form.

NOTES OF ADVISORY COMMITTEE ON RULES—1979
AMENDMENT

Note to Subdivision (e)(1). Proposed subdivision (e)(1)
requires that all proceedings, except when the grand
jury is deliberating or voting, be recorded. The existing
rule does not require that grand jury proceedings be re-
corded. The provision in rule 6(d) that ‘‘a stenographer
or operator of a recording device may be present while
the grand jury is in session” has been taken to mean
that recordation is permissive and not mandatory; see
United States v. Aloisio, 440 F.2d 705 (7th Cir. 1971), col-
lecting the cases. However, the cases rather frequently
state that recordation of the proceedings is the better
practice; see United States v. Aloisio, supra; United States
v. Cramer, 447 F.2d 210 (2d Cir. 1971), Schlinsky v. United
States, 379 F.2d 735 (1st Cir. 1967); and some cases require
the district court, after a demand to exercise discretion
as to whether the proceedings should be recorded.
United States v. Price, 474 F.2d 1223 (9th Cir. 1973); United
States v. Thoresen, 428 F.2d 654 (9th Cir. 1970). Some dis-
trict courts have adopted a recording requirement. See
e.g. United States v. Aloisio, supra; United States v.
Gramolini, 301 F.Supp. 39 (D.R.I. 1969). Recording of
grand jury proceedings is currently a requirement in a
number of states. See, e.g., Cal.Pen.Code §§938-938.3;
Iowa Code Ann. §772.4; Ky.Rev.Stat.Ann. §28.460; and
Ky.R.Crim.P. §5.16(2).

The assumption underlying the proposal is that the
cost of such recording is justified by the contribution
made to the improved administration of criminal jus-
tice. See United States v. Gramolini, supra, noting: ‘‘Nor
can it be claimed that the cost of recordation is prohib-
itive; in an electronic age, the cost of recordation must
be categorized as miniscule.”” For a discussion of the
success of electronic recording in Alaska, see Reynolds,
Alaska’s Ten Years of Electronic Reporting, 56 A.B.A.J.
1080 (1970).

Among the benefits to be derived from a recordation
requirement are the following:

(1) Ensuring that the defendant may impeach a pros-
ecution witness on the basis of his prior inconsistent
statements before the grand jury. As noted in the opin-
ion of Oakes, J., in United States v. Cramer: ‘‘First since
Dennis v. United States, 384 U.S. 855, 86 S.Ct. 1840, 16
L.Ed.2d 973 (1966), a defendant has been entitled to ex-
amine the grand jury testimony of witnesses against
him. On this point, the Court was unanimous, holding
that there was ‘no justification’ for the District of Co-
lumbia Court of Appeals’ ‘relying upon [the] ‘‘assump-
tion’’ that ‘no inconsistencies would have come to
light.” The Court’s decision was based on the general
proposition that ‘[iln our adversary system for deter-
mining guilt or innocence, it is rarely justifiable for
the prosecution to have exclusive access to a store-
house of relevant facts.” In the case at bar the prosecu-
tion did have exclusive access to the grand jury testi-
mony of the witness Sager, by virtue of being present,
and the defense had none—to determine whether there
were any inconsistencies with, say, his subsequent tes-
timony as to damaging admissions by the defendant
and his attorney Richard Thaler. The Government
claims, and it is supported by the majority here, that
there is no problem since defendants were given the
benefit of Sager’s subsequent statements including
these admissions as Jencks Act materials. But assum-
ing this to be true, it does not cure the basic infirmity
that the defense could not know whether the witness
testified inconsistently before the grand jury.”’

(2) Ensuring that the testimony received by the grand
jury is trustworthy. In United States v. Cramer, Oakes,
J., also observed: ‘“The recording of testimony is in a

TITLE 18, APPENDIX—RULES OF CRIMINAL PROCEDURE

Rule 6

very real sense a circumstantial guaranty of trust-
worthiness. Without the restraint of being subject to
prosecution for perjury, a restraint which is wholly
meaningless or nonexistent if the testimony is unre-
corded, a witness may make baseless accusations
founded on hearsay or false accusations, all resulting in
the indictment of a fellow citizen for a crime.”

(3) Restraining prosecutorial abuses before the grand
jury. As noted in United States v. Gramolini: ‘‘In no way
does recordation inhibit the grand jury’s investigation.
True, recordation restrains certain prosecutorial prac-
tices which might, in its absence be used, but that is no
reason not to record. Indeed, a sophisticated prosecutor
must acknowledge that there develops between a grand
jury and the prosecutor with whom the jury is closeted
a rapport—a dependency relationship—which can easily
be turned into an instrument of influence on grand jury
deliberations. Recordation is the most effective re-
straint upon such potential abuses.”

(4) Supporting the case made by the prosecution at
trial. Oakes, J., observed in United States v. Cramer:
“The benefits of having grand jury testimony recorded
do not all inure to the defense. See, e.g., United States
v. DeSisto, 329 F.2d 929, 934: (2nd Cir.), cert. denied, 377
U.S. 979, 84 S.Ct. 1885, 12 L.Ed.2d 747 (1964) (conviction
sustained in part on basis of witnesses’s prior sworn
testimony before grand jury).” Fed.R.Evid. 801(d)(1)(A)
excludes from the category of hearsay the prior incon-
sistent testimony of a witness given before a grand
jury. United States v. Morgan, 555 F.2d 238 (9th Cir. 1977).
See also United States v. Carlson, 547 F.2d 1346 (8th Cir.
1976), admitting under Fed.R.Evid. 804(b)(5) the grand
jury testimony of a witness who refused to testify at
trial because of threats by the defendant.

Commentators have also supported a recording re-
quirement. 8 Moore, Federal Practice par. 6.02[2][d] (2d
ed. 1972) states: ‘‘Fairness to the defendant would seem
to compel a change in the practice, particularly in view
of the 1970 amendment to 18 USC §3500 making grand
jury testimony of government witnesses available at
trial for purposes of impeachment. The requirement of
a record may also prove salutary in controlling over-
reaching or improper examination of witnesses by the
prosecutor.” Similarly, 1 Wright, Federal Practice and
Procedure—Criminal §103 (1969), states that the present
rule ‘‘ought to be changed, either by amendment or by
judicial construction. The Supreme Court has empha-
sized the importance to the defense of access to the
transcript of the grand jury proceedings [citing Dennis].
A defendant cannot have that advantage if the proceed-
ings go unrecorded.” American Bar Association, Report
of the Special Committee on Federal Rules of Proce-
dure, 52 F.R.D. 87, 94-95 (1971), renews the committee’s
1965 recommendation ‘‘that all accusatorial grand jury
proceedings either be transcribed by a reporter or re-
corded by electronic means.”

Under proposed subdivision (e)(1), if the failure to
record is unintentional, the failure to record would not
invalidate subsequent judicial proceedings. Under
present law, the failure to compel production of grand
jury testimony where there is no record is not revers-
ible error. See Wyatt v. United States, 388 F.2d 395 (10th
Cir. 1968).

The provision that the recording or reporter’s notes
or any transcript prepared therefrom are to remain in
the custody or control (as where the notes are in the
immediate possession of a contract reporter employed
by the Department of Justice) of the attorney for the
government is in accord with present practice. It is spe-
cifically recognized, however, that the court in a par-
ticular case may have reason to order otherwise.

It must be emphasized that the proposed changes in
rule 6(e) deal only with the recording requirement, and
in no way expand the circumstances in which disclo-
sure of the grand jury proceedings is permitted or re-
quired. ‘‘Secrecy of grand jury proceedings is not jeop-
ardized by recordation. The making of a record cannot
be equated with disclosure of its contents, and disclo-
sure is controlled by other means.” United States v.
Price, 474 F.2d 1223 (9th Cir. 1973). Specifically, the pro-
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posed changes do not provide for copies of the grand
jury minutes to defendants as a matter of right, as is
the case in some states. See, e.g., Cal.Pen.Code §938.1;
Iowa Code Ann. §772.4. The matter of disclosure con-
tinues to be governed by other provisions, such as rule
16(a) (recorded statements of the defendant), 18 U.S.C.
§3500 (statements of government witnesses), and the
unchanged portions of rule 6(e), and the cases interpret-
ing these provisions. See e.g., United States v. Howard,
433 F.2d 1 (bth Cir. 1970), and Beatrice Foods Co. v. United
States, 312 F.2d 29 (8th Cir. 1963), concerning the showing
which must be made of improper matters occurring be-
fore the grand jury before disclosure is required.

Likewise, the proposed changes in rule 6(e) are not in-
tended to make any change regarding whether a de-
fendant may challenge a grand jury indictment. The
Supreme Court has declined to hold that defendants
may challenge indictments on the ground that they are
not supported by sufficient or competent evidence.
Costello v. United States, 350 U.S. 359 (1956); Lawn v.
United States, 355 U.S. 339 (1958); United States v. Blue,
384 U.S. 2561 (1966). Nor are the changes intended to per-
mit the defendant to challenge the conduct of the at-
torney for the government before the grand jury absent
a preliminary factual showing of serious misconduct.

Note to Subdivision (e)(3)(C). The sentence added to
subdivision (e)(3)(C) gives express recognition to the
fact that if the court orders disclosure, it may deter-
mine the circumstances of the disclosure. For example,
if the proceedings are electronically recorded, the court
would have discretion in an appropriate case to deny
defendant the right to a transcript at government ex-
pense. While it takes special skills to make a steno-
graphic record understandable, an electronic recording
can be understood by merely listening to it, thus avoid-
ing the expense of transcription.

NOTES OF ADVISORY COMMITTEE ON RULES—1983
AMENDMENT

Note to Subdivision (e)(3)(C). New subdivision
(e)(3)(C)(iii) recognizes that it is permissible for the at-
torney for the government to make disclosure of mat-
ters occurring before one grand jury to another federal
grand jury. Even absent a specific provision to that ef-
fect, the courts have permitted such disclosure in some
circumstances. See, e.g., United States v. Socony-Vacuum
Oil Co. 310 U.S. 150 (1940); United States v. Garcia, 420
F.2d 309 (2d Cir. 1970). In this kind of situation,
“[slecrecy of grand jury materials should be protected
almost as well by the safeguards at the second grand
jury proceeding, including the oath of the jurors, as by
judicial supervision of the disclosure of such mate-
rials.” United States v. Malatesta, 583 F.2d 748 (5th Cir.
1978).

Note to Subdivision (e)(3)(D). In Douglas Oil Co. v. Pet-
rol Stops Northwest, 441 U.S. 211 (1979), the Court held on
the facts there presented that it was an abuse of discre-
tion for the district judge to order disclosure of grand
jury transcripts for use in civil proceedings in another
district where that judge had insufficient knowledge of
those proceedings to make a determination of the need
for disclosure. The Court suggested a ‘‘better practice”
on those facts, but declared that ‘‘procedures to deal
with the many variations are best left to the rule-
making procedures established by Congress.”

The first sentence of subdivision (e)(3)(D) makes it
clear that when disclosure is sought under subdivision
(e)(2)(C)(1), the petition is to be filed in the district
where the grand jury was convened, whether or not it
is the district of the ‘‘judicial proceeding’’ giving rise
to the petition. Courts which have addressed the ques-
tion have generally taken this view, e.g., Illinois v.
Sarbaugh, 522 F.2d 768 (7Tth Cir. 1977). As stated in Doug-
las Oil,

those who seek grand jury transcripts have little

choice other than to file a request with the court that

supervised the grand jury, as it is the only court with
control over the transcripts.

Quite apart from the practical necessity, the policies
underlying Rule 6(e) dictate that the grand jury’s su-
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pervisory court participate in reviewing such requests,
as it is in the best position to determine the continuing
need for grand jury secrecy. Ideally, the judge who su-
pervised the grand jury should review the request for
disclosure, as he will have firsthand knowledge of the
grand jury’s activities. But even other judges of the
district where the grand jury sat may be able to dis-
cover facts affecting the need for secrecy more easily
than would judges from elsewhere around the country.
The records are in the custody of the District Court,
and therefore are readily available for references.
Moreover, the personnel of that court—particularly
those of the United States Attorney’s Office who
worked with the grand jury—are more likely to be in-
formed about the grand jury proceedings than those in
a district that had no prior experience with the subject
of the request.

The second sentence requires the petitioner to serve
notice of his petition upon several persons who, by the
third sentence, are recognized as entitled to appear and
be heard on the matter. The notice requirement en-
sures that all interested parties, if they wish, may
make a timely appearance. Absent such notice, these
persons, who then might only learn of the order made
in response to the motion after it was entered, have
had to resort to the cumbersome and inefficient proce-
dure of a motion to vacate the order. In re Special Feb-
ruary 1971 Grand Jury v. Conlisk, 490 F.2d 894 (7th Cir.
1973).

Though some authority is to be found that parties to
the judicial proceeding giving rise to the motion are
not entitled to intervene, in that ‘‘the order to produce
was not directed to’’ them, United States v. American Oil
Co., 456 F.2d 1043 (3d Cir. 1972), that position was re-
jected in Douglas Oil, where it was noted that such per-
sons have standing ‘‘to object to the disclosure order,
as release of the transcripts to their civil adversaries
could result in substantial injury to them.”” As noted in
Illinois v. Sarbaugh, supra, while present rule 6(e)
‘“‘omits to state whether any one is entitled to object to
disclosure,”’ the rule

seems to contemplate a proceeding of some kind, ju-

dicial proceedings are not normally ex parte, and per-

sons in the situation of the intervenors [parties to
the civil proceeding] are likely to be the only ones to
object to an order for disclosure. If they are not al-
lowed to appear, the advantages of an adversary pro-
ceeding are lost.
If the judicial proceeding is a class action, notice to the
representative is sufficient.

The amendment also recognizes that the attorney for
the government in the district where the grand jury
convened also has an interest in the matter and should
be allowed to be heard. It may sometimes be the case,
as in Douglas Oil, that the prosecutor will have rel-
atively little concern for secrecy, at least as compared
with certain parties to the civil proceeding. Nonethe-
less, it is appropriate to recognize that generally the
attorney for the government is entitled to be heard so
that he may represent what Douglas Oil characterizes
as ‘‘the public interest in secrecy,” including the gov-
ernment’s legitimate concern about ‘‘the possible effect
upon the functioning of future grand juries’ of unduly
liberal disclosure.

The second sentence leaves it to the court to decide
whether any other persons should receive notice and be
allowed to intervene. This is appropriate, for the neces-
sity for and feasibility of involving others may vary
substantially from case to case. In Douglas Oil, it was
noted that the individual who produced before the
grand jury the information now sought has an interest
in the matter:

Fear of future retribution or social stigma may act as

powerful deterrents to those who would come forward

and aid the grand jury in the performance of its du-
ties. Concern as to the future consequences of frank
and full testimony is heightened where the witness is
an employee of a company under investigation.
Notice to such persons, however is by no means inevi-
tably necessary, and in some cases the information
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sought may have reached the grand jury from such a
variety of sources that it is not practicable to involve
these sources in the disclosure proceeding. Similarly,
while Douglas Oil notes that rule 6(e) secrecy affords
‘“protection of the innocent accused from disclosure of
the accusation made against him before the grand
jury,” it is appropriate to leave to the court whether
that interest requires representation directly by the
grand jury target at this time. When deemed necessary
to protect the identity of such other persons, it would
be a permissible alternative for the government or the
court directly to give notice to these other persons, and
thus the rule does not foreclose such action.

The notice requirement in the second sentence is in-
applicable if the hearing is to be ex parte. The legisla-
tive history of rule 6(e) states: ‘It is contemplated that
the judicial hearing in connection with an application
for a court order by the government, under subpara-
graph (3)(C)(i) should be ex parte so as to preserve, to
the maximum extent possible, grand jury secrecy.”
S.Rep. No. 95-354, 1977 U.S. Code Cong. & Admin. News
p. 532. Although such cases are distinguishable from
other cases arising under this subdivision because in-
ternal regulations limit further disclosure of informa-
tion disclosed to the government, the rule provides
only that the hearing ‘“‘may’’ be exr parte when the peti-
tioner is the government. This allows the court to de-
cide that matter based upon the circumstances of the
particular case. For example, an ex parte proceeding is
much less likely to be appropriate if the government
acts as petitioner as an accommodation to, e.g., a state
agency.

Note to Subdivision (e)(3)(E). Under the first sentence
in new subdivision (e)(3)(E), the petitioner or any inter-
venor might seek to have the matter transferred to the
federal district court where the judicial proceeding giv-
ing rise to the petition is pending. Usually, it will be
the petitioner, who is seeking disclosure, who will de-
sire the transfer, but this is not inevitably the case. An
intervenor might seek transfer on the ground that the
other court, with greater knowledge of the extent of
the need, would be less likely to conclude ‘‘that the
material * * * is needed to avoid a possible injustice”’
(the test under Douglas Oil). The court may transfer on
its own motion, for as noted in Douglas Oil, if transfer
is the better course of action it should not be foreclosed
“‘merely because the parties have failed to specify the
relief to which they are entitled.”’

It must be emphasized that transfer is proper only if
the proceeding giving rise to the petition ‘‘is in federal
district court in another district.” If, for example, the
proceeding is located in another district but is at the
state level, a situation encompassed within rule
6(e)(3)(C)(1), In re Special February 1971 Grand Jury v.
Conlisk, supra, there is no occasion to transfer. Ulti-
mate resolution of the matter cannot be placed in the
hands of the state court, and in such a case the federal
court in that place would lack what Douglas Oil recog-
nizes as the benefit to be derived from transfer: ‘‘first-
hand knowledge of the litigation in which the tran-
scripts allegedly are needed.” Formal transfer is unnec-
essary in intradistrict cases, even when the grand jury
court and judicial proceeding court are not in the same
division.

As stated in the first sentence, transfer by the court
is appropriate ‘‘unless it can reasonably obtain suffi-
cient knowledge of the proceeding to determine wheth-
er disclosure is proper.” (As reflected by the ‘“‘whether
disclosure is proper’ language, the amendment makes
no effort to define the disclosure standard; that matter
is currently governed by Douglas Oil and the authori-
ties cited therein, and is best left to elaboration by fu-
ture case law.) The amendment expresses a preference
for having the disclosure issue decided by the grand
jury court. Yet, it must be recognized, as stated in
Douglas Oil, that often this will not be possible because

the judges of the court having custody of the grand

jury transcripts will have no first-hand knowledge of
the litigation in which the transcripts allegedly are
needed, and no practical means by which such knowl-
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edge can be obtained. In such a case, a judge in the

district of the grand jury cannot weigh in an in-

formed manner the need for disclosure against the
need for maintaining grand jury secrecy.

The penultimate sentence provides that upon transfer
the transferring court shall order transmitted the ma-
terial sought to be disclosed and also a written evalua-
tion of the need for continuing grand jury secrecy. Be-
cause the transferring court is in the best position to
assess the interest in continued grand jury secrecy in
the particular instance, it is important that the court
which will now have to balance that interest against
the need for disclosure receive the benefit of the trans-
ferring court’s assessment. Transmittal of the material
sought to be disclosed will not only facilitate timely
disclosure if it is thereafter ordered, but will also assist
the other court in deciding how great the need for dis-
closure actually is. For example, with that material at
hand the other court will be able to determine if there
is any inconsistency between certain grand jury testi-
mony and testimony received in the other judicial pro-
ceeding. The rule recognizes, however, that there may
be instances in which transfer of everything sought to
be disclosed is not feasible. See, e.g., In re 1975-2 Grand
Jury Investigation, 566 F.2d 1293 (5th Cir. 1978) (court or-
dered transmittal of ‘“‘an inventory of the grand jury
subpoenas, transcripts, and documents,”” as the mate-
rials in question were ‘‘exceedingly voluminous, filling
no less than 55 large file boxes and one metal filing cab-
inet”’).

The last sentence makes it clear that in a case in
which the matter is transferred to another court, that
court should permit the various interested parties spec-
ified in the rule to be heard. Even if those persons were
previously heard before the court which ordered the
transfer, this will not suffice. The order of transfer did
not decide the ultimate issue of ‘‘whether a particular-
ized need for disclosure outweighs the interest in con-
tinued grand jury secrecy,”” Douglas Oil, supra, which is
what now remains to be resolved by the court to which
transfer was made. Cf. In re 1975-2 Grand Jury Investiga-
tion, supra, holding that a transfer order is not appeal-
able because it does not determine the ultimate ques-
tion of disclosure, and thus ‘‘[(n]Jo one has yet been ag-
grieved and no one will become aggrieved until [the
court to which the matter was transferred] acts.”

Note to Subdivision (e)(5). This addition to rule 6 would
make it clear that certain hearings which would reveal
matters which have previously occurred before a grand
jury or are likely to occur before a grand jury with re-
spect to a pending or ongoing investigation must be
conducted in camera in whole or in part in order to pre-
vent public disclosure of such secret information. One
such hearing is that conducted under subdivision
(e)(3)(D), for it will at least sometimes be necessary to
consider and assess some of the ‘“‘matters occurring be-
fore the grand jury’ in order to decide the disclosure
issue. Two other kinds of hearings at which informa-
tion about a particular grand jury investigation might
need to be discussed are those at which the question is
whether to grant a grand jury witness immunity or
whether to order a grand jury witness to comply fully
with the terms of a subpoena directed to him.

A recent GAO study established that there is consid-
erable variety in the practice as to whether such hear-
ings are closed or open, and that open hearings often
seriously jeopardize grand jury secrecy:

For judges to decide these matters, the witness’ re-
lationship to the case under investigation must be
discussed. Accordingly, the identities of witnesses
and targets, the nature of expected testimony, and
the extent to which the witness is cooperating are
often revealed during preindictment proceedings. Be-
cause the matters discussed can compromise the pur-
poses of grand jury secrecy, some judges close the
preindictment proceedings to the public and the
press; others do not. When the proceeding is open, in-
formation that may otherwise be kept secret under
rule 6(e) becomes available to the public and the
press. . . .
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Open preindictment proceedings are a major source
of information which can compromise the purposes of
grand jury secrecy. In 25 cases we were able to estab-
lish links between open proceedings and later news-
paper articles containing information about the iden-
tities of witnesses and targets and the nature of
grand jury investigations.

Comptroller General, More Guidance and Supervision
Needed over Federal Grand Jury Proceedings 8-9 (Oct.
16, 1980).

The provisions of rule 6(e)(5) do not violate any con-
stitutional right of the public or media to attend such
pretrial hearings. There is no Sixth Amendment right
in the public to attend pretrial proceedings, Gannett
Co., Inc. v. DePasquale, 443 U.S. 368 (1979), and Richmond
Newspapers, Inc. v. Virginia, 448 U.S. 555, (1980), only rec-
ognizes a First Amendment ‘‘right to attend criminal
trials.” Richmond Newspapers was based largely upon
the ‘‘unbroken, uncontradicted history” of public
trials, while in Gannett it was noted ‘‘there exists no
persuasive evidence that at common law members of
the public had any right to attend pretrial proceed-
ings.”” Moreover, even assuming some public right to
attend certain pretrial proceedings, see United States v.
Criden, 675 F.2d 550 (3d Cir. 1982), that right is not abso-
lute; it must give way, as stated in Richmond News-
papers, to ‘“‘an overriding interest’ in a particular case
in favor of a closed proceeding. By permitting closure
only ‘‘to the extent necessary to prevent disclosure of
matters occurring before a grand jury,” rule 6(e)(5) rec-
ognizes the longstanding interest in the secrecy of
grand jury proceedings. Counsel or others allowed to be
present at the closed hearing may be put under a pro-
tective order by the court.

Subdivision (e)(b) is expressly made ‘‘subject to any
right to an open hearing in contempt proceedings.”’
This will accommodate any First Amendment right
which might be deemed applicable in that context be-
cause of the proceedings’ similarities to a criminal
trial, cf. United States v. Criden, supra, and also any
Fifth or Sixth Amendment right of the contemnor. The
latter right clearly exists as to a criminal contempt
proceeding, In re Oliver, 333 U.S. 257 (1948), and some au-
thority is to be found recognizing such a right in civil
contempt proceedings as well. In re Rosahn, 671 F.2d 690
(2d Cir. 1982). This right of the contemnor must be re-
quested by him and, in any event, does not require that
the entire contempt proceedings, including recitation
of the substance of the questions he has refused to an-
swer, be public. Levine v. United States, 362 U.S. 610
(1960).

Note to Subdivision (e)(6). Subdivision (e)(6) provides
that records, orders and subpoenas relating to grand
jury proceedings shall be kept under seal to the extent
and for so long as is necessary to prevent disclosure of
matters occurring before a grand jury. By permitting
such documents as grand jury subpoenas and immunity
orders to be kept under seal, this provision addresses a
serious problem of grand jury secrecy and expressly au-
thorizes a procedure now in use in many but not all dis-
tricts. As reported in Comptroller General, More Guid-
ance and Supervision Needed over Federal Grand Jury
Proceedings 10, 14 (Oct. 16, 1980):

In 262 cases, documents presented at open pre-
indictment proceedings and filed in public files re-
vealed details of grand jury investigations. These
documents are, of course, available to anyone who
wants them, including targets of investigations.
[There are] two documents commonly found in public
files which usually reveal the identities of witnesses
and targets. The first document is a Department of
Justice authorization to a U.S. attorney to apply to
the court for a grant of immunity for a witness. The
second document is the court’s order granting the
witness immunity from prosecution and compelling
him to testify and produce requested information.
* % %

Subpoenas are the fundamental documents used
during a grand jury’s investigation because through
subpoenas, grand juries can require witnesses to tes-
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tify and produce documentary evidence for their con-

sideration. Subpoenas can identify witnesses, poten-

tial targets, and the nature of an investigation. Rule

6(e) does not provide specific guidance on whether a

grand jury’s subpoena should be kept secret. Addi-

tionally, case law has not consistently stated wheth-

er the subpoenas are protected by rule 6(e).

District courts still have different opinions about
whether grand jury subpoenas should be kept secret.
Out of 40 Federal District Courts we contacted, 36
consider these documents to be secret. However, 4
districts do make them available to the public.

Note to Subdivision (g). In its present form, subdivision
6(g) permits a grand jury to serve no more than 18
months after its members have been sworn, and abso-
lutely no exceptions are permitted. (By comparison,
under the Organized Crime Control Act of 1970, Title I,
18 U.S.C. §§3331-3334, special grand juries may be ex-
tended beyond their basic terms of 18 months if their
business has not been completed.) The purpose of the
amendment is to permit some degree of flexibility as to
the discharge of grand juries where the public interest
would be served by an extension.

As noted in United States v. Fein, 504 F.2d 1170 (2d Cir.
1974), upholding the dismissal of an indictment re-
turned 9 days after the expiration of the 18-month pe-
riod but during an attempted extension, under the
present inflexible rule ‘‘it may well be that criminal
proceedings which would be in the public interest will
be frustrated and that those who might be found guilty
will escape trial and conviction.” The present inflexible
rule can produce several undesirable consequences, es-
pecially when complex fraud, organized crime, tax or
antitrust cases are under investigation: (i) wastage of a
significant amount of time and resources by the neces-
sity of presenting the case once again to a successor
grand jury simply because the matter could not be con-
cluded before the term of the first grand jury expired;
(ii) precipitous action to conclude the investigation be-
fore the expiration date of the grand jury; and (iii) po-
tential defendants may be kept under investigation for
a longer time because of the necessity to present the
matter again to another grand jury.

The amendment to subdivision 6(g) permits extension
of a regular grand jury only ‘“‘upon a determination
that such extension is in the public interest.”” This per-
mits some flexibility, but reflects the fact that exten-
sion of regular grand juries beyond 18 months is to be
the exception and not the norm. The intention of the
amendment is to make it possible for a grand jury to
have sufficient extra time to wind up an investigation
when, for example, such extension becomes necessary
because of the unusual nature of the case or unforeseen
developments.

Because terms of court have been abolished, 28 U.S.C.
§138, the second sentence of subdivision 6(g) has been
deleted.

NOTES OF ADVISORY COMMITTEE ON RULES—1985
AMENDMENT

Note to Subdivision (e)(3)(A)(ii). Rule 6(e)(3)(A)(ii) cur-
rently provides that an attorney for the government
may disclose grand jury information, without prior ju-
dicial approval, to other government personnel whose
assistance the attorney for the government deems nec-
essary in conducting the grand jury investigation.
Courts have differed over whether employees of state
and local governments are ‘‘government personnel’’
within the meaning of the rule. Compare In re Miami
Federal Grand Jury No. 79-9, 478 F.Supp. 490 (S.D.Fla.
1979), and In re Grand Jury Proceedings, 445 F.Supp. 349
(D.R.I. 1978) (state and local personnel not included);
with In re 1979 Grand Jury Proceedings, 479 F.Supp. 93
(E.D.N.Y. 1979) (state and local personnel included). The
amendment clarifies the rule to include state and local
personnel.

It is clearly desirable that federal and state authori-
ties cooperate, as they often do, in organized crime and
racketeering investigations, in public corruption and
major fraud cases, and in various other situations
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where federal and state criminal jurisdictions overlap.
Because of such cooperation, government attorneys in
complex grand jury investigations frequently find it
necessary to enlist the help of a team of government
agents. While the agents are usually federal personnel,
it is not uncommon in certain types of investigations
that federal prosecutors wish to obtain the assistance
of state law enforcement personnel, which could be
uniquely beneficial. The amendment permits disclosure
to those personnel in the circumstances stated.

It must be emphasized that the disclosure permitted
is limited. The disclosure under this subdivision is per-
missible only in connection with the attorney for the
government’s ‘‘duty to enforce federal criminal law’’
and only to those personnel ‘‘deemed necessary . . . to
assist’ in the performance of that duty. Under subdivi-
sion (e)(3)(B), the material disclosed may not be used
for any other purpose, and the names of persons to
whom disclosure is made must be promptly provided to
the court.

Note to Subdivision (e)(3)(B). The amendment to sub-
division (e)(3)(B) imposes upon the attorney for the
government the responsibility to certify to the district
court that he has advised those persons to whom disclo-
sure was made under subdivision (e)(3)(A)(ii) of their
obligation of secrecy under Rule 6. Especially with the
amendment of subdivision (e)(3)(A)(ii) to include per-
sonnel of a state or subdivision of a state, who other-
wise would likely be unaware of this obligation of se-
crecy, the giving of such advice is an important step in
ensuring against inadvertent breach of grand jury se-
crecy. But because not all federal government person-
nel will otherwise know of this obligation, the giving of
the advice and certification thereof is required as to all
persons receiving disclosure under subdivision
(e)(3)(A)(iD).

Note to Subdivision (e)(3)(C). It sometimes happens
that during a federal grand jury investigation evidence
will be developed tending to show a violation of state
law. When this occurs, it is very frequently the case
that this evidence cannot be communicated to the ap-
propriate state officials for further investigation. For
one thing, any state officials who might seek this infor-
mation must show particularized need. Illinois v. Abbott
& Associates, 103 S.Ct. 1356 (1983). For another, and more
significant, it is often the case that the information re-
lates to a state crime outside the context of any pend-
ing or even contemplated state judicial proceeding, so
that the ‘“‘preliminarily to or in connection with a judi-
cial proceeding’ requirement of subdivision (e)(3)(C)(i)
cannot be met.

This inability lawfully to disclose evidence of a state
criminal violation—evidence legitimately obtained by
the grand jury—constitutes an unreasonable barrier to
the effective enforcement of our two-tiered system of
criminal laws. It would be removed by new subdivision
(e)(3)(C)(iv), which would allow a court to permit dis-
closure to a state or local official for the purpose of en-
forcing state law when an attorney for the government
so requests and makes the requisite showing.

The federal court has been given control over any dis-
closure which is authorized, for subdivision (e)(3)(C)
presently states that ‘‘the disclosure shall be made in
such manner, at such time, and under such conditions
as the court may direct.”” The Committee is advised
that it will be the policy of the Department of Justice
under this amendment to seek such disclosure only
upon approval of the Assistant Attorney General in
charge of the Criminal Division. There is no intention,
by virtue of this amendment, to have federal grand ju-
ries act as an arm of the state.

NOTES OF ADVISORY COMMITTEE ON RULES—1987
AMENDMENT

New subdivision (a)(2) gives express recognition to a
practice now followed in some district courts, namely,
that of designating alternate grand jurors at the time
the grand jury is selected. (A person so designated does
not attend court and is not paid the jury attendance
fees and expenses authorized by 28 U.S.C. §1871 unless
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subsequently impanelled pursuant to Rule 6(g).) Be-
cause such designation may be a more efficient proce-
dure than election of additional grand jurors later as
need arises under subdivision (g), the amendment
makes it clear that it is a permissible step in the grand
jury selection process.

This amendment is not intended to work any change
in subdivision (g). In particular, the fact that one or
more alternate jurors either have or have not been pre-
viously designated does not limit the district court’s
discretion under subdivision (g) to decide whether, if a
juror is excused temporarily or permanently, another
person should replace him to assure the continuity of
the grand jury and its ability to obtain a quorum in
order to complete its business.

The amendments [subdivisions (¢) and (f)] are tech-
nical. No substantive change is intended.

NOTES OF ADVISORY COMMITTEE ON RULES—1993
AMENDMENT

The Rule is amended to conform to the Judicial Im-
provements Act of 1990 [P.L. 101-650, Title III, Section
321] which provides that each United States magistrate
appointed under section 631 of title 28, United States
Code, shall be known as a United States magistrate
judge.

COMMITTEE NOTES ON RULES—1999 AMENDMENT

Subdivision 6(d). As currently written, Rule 6(d) abso-
lutely bars any person, other than the jurors them-
selves, from being present during the jury’s delibera-
tions and voting. Accordingly, interpreters are barred
from attending the deliberations and voting by the
grand jury, even though they may have been present
during the taking of testimony. The amendment is in-
tended to permit interpreters to assist persons who are
speech or hearing impaired and are serving on a grand
jury. Although the Committee believes that the need
for secrecy of grand jury deliberations and voting is
paramount, permitting interpreters to assist hearing
and speech impaired jurors in the process seems a rea-
sonable accommodation. See also United States wv.
Dempsey, 830 F.2d 1084 (10th Cir. 1987) (constitutionally
rooted prohibition of non-jurors being present during
deliberations was not violated by interpreter for deaf
petit jury member).

The subdivision has also been restyled and reorga-
nized.

Subdivision 6(f). The amendment to Rule 6(f) is in-
tended to avoid the problems associated with bringing
the entire jury to the court for the purpose of returning
an indictment. Although the practice is long-standing,
in Breese v. United States, 226 U.S. 1 (1912), the Court re-
jected the argument that the requirement was rooted
in the Constitution and observed that if there were ever
any strong reasons for the requirement, ‘‘they have dis-
appeared, at least in part.” 226 U.S. at 9. The Court
added that grand jury’s presence at the time the indict-
ment was presented was a defect, if at all, in form only.
Id. at 11. Given the problems of space, in some jurisdic-
tions the grand jury sits in a building completely sepa-
rated from the courtrooms. In those cases, moving the
entire jury to the courtroom for the simple process of
presenting the indictment may prove difficult and time
consuming. Even where the jury is in the same loca-
tion, having all of the jurors present can be unneces-
sarily cumbersome in light of the fact that filing of the
indictment requires a certification as to how the jurors
voted.

The amendment provides that the indictment must
be presented either by the jurors themselves, as cur-
rently provided for in the rule, or by the foreperson or
the deputy foreperson, acting on behalf of the jurors. In
an appropriate case, the court might require all of the
jurors to be present if it had inquiries about the indict-
ment.

GAP Report—Rule 6. The Committee modified Rule
6(d) to permit only interpreters assisting hearing or
speech impaired grand jurors to be present during de-
liberations and voting.
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COMMITTEE NOTES ON RULES—2002 AMENDMENT

The language of Rule 6 has been amended as part of
the general restyling of the Criminal Rules to make
them more easily understood and to make style and
terminology consistent throughout the rules. These
changes are intended to be stylistic, except as noted
below.

The first change is in Rule 6(b)(1). The last sentence
of current Rule 6(b)(1) provides that ‘‘Challenges shall
be made before the administration of the oath to the
jurors and shall be tried by the court.” That language
has been deleted from the amended rule. The remainder
of this subdivision rests on the assumption that formal
proceedings have begun against a person, i.e., an indict-
ment has been returned. The Committee believed that
although the first sentence reflects current practice of
a defendant being able to challenge the composition or
qualifications of the grand jurors after the indictment
is returned, the second sentence does not comport with
modern practice. That is, a defendant will normally not
know the composition of the grand jury or identity of
the grand jurors before they are administered their
oath. Thus, there is no opportunity to challenge them
and have the court decide the issue before the oath is
given.

In Rule 6(d)(1), the term ‘‘court stenographer’’ has
been changed to ‘‘court reporter.” Similar changes
have been made in Rule 6(e)(1) and (2).

Rule 6(e) continues to spell out the general rule of se-
crecy of grand-jury proceedings and the exceptions to
that general rule. The last sentence in current Rule
6(e)(2), concerning contempt for violating Rule 6, now
appears in Rule 6(e)(7). No change in substance is in-
tended.

Rule 6(e)(3)(A)(ii) includes a new provision recogniz-
ing the sovereignty of Indian Tribes and the possibility
that it would be necessary to disclose grand-jury infor-
mation to appropriate tribal officials in order to en-
force federal law. Similar language has been added to
Rule 6(e)(3)(D)(iii).

Rule 6(e)(3)(A)(iii) is a new provision that recognizes
that disclosure may be made to a person under 18
U.S.C. §3322 (authorizing disclosures to an attorney for
the government and banking regulators for enforcing
civil forfeiture and civil banking laws). This reference
was added to avoid the possibility of the amendments
to Rule 6 superseding that particular statute.

Rule 6(e)(3)(C) consists of language located in current
Rule 6(e)(3)(C)(iii). The Committee believed that this
provision, which recognizes that prior court approval is
not required for disclosure of a grand-jury matter to
another grand jury, should be treated as a separate sub-
division in revised Rule 6(e)(3). No change in practice is
intended.

Rule 6(e)(3)(D) is new and reflects changes made to
Rule 6 in the Uniting and Strengthening America by
Providing Appropriate Tools Required to Intercept and
Obstruct Terrorism (USA PATRIOT ACT) Act of 2001.
The new provision permits an attorney for the govern-
ment to disclose grand-jury matters involving foreign
intelligence or counterintelligence to other Federal of-
ficials, in order to assist those officials in performing
their duties. Under Rule 6(e)(3)(D)(1), the federal official
receiving the information may only use the informa-
tion as necessary and may be otherwise limited in mak-
ing further disclosures. Any disclosures made under
this provision must be reported under seal, within a
reasonable time, to the court. The term ‘‘foreign intel-
ligence information’ is defined in Rule 6(e)(3)(D)(iii).

Rule 6(e)(3)(E)(iv) is a new provision that addresses
disclosure of grand-jury information to armed forces
personnel where the disclosure is for the purpose of en-
forcing military criminal law under the Uniform Code
of Military Justice, 10 U.S.C. §§801-946. See, e.g., De-
partment of Defense Directive 5525.7 (January 22, 1985);
1984 Memorandum of Understanding Between Depart-
ment of Justice and the Department of Defense Relat-
ing to the Investigation and Prosecution of Certain
Crimes; Memorandum of Understanding Between the
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Departments of Justice and Transportation (Coast
Guard) Relating to the Investigations and Prosecution
of Crimes Over Which the Two Departments Have Con-
current Jurisdiction (October 9, 1967).

In Rule 6(e)3)(F){i), the Committee considered
whether to amend the language relating to ‘‘parties to
the judicial proceeding’ and determined that in the
context of the rule it is understood that the parties re-
ferred to are the parties in the same judicial proceeding
identified in Rule 6(e)(3)(E)(d).

The Committee decided to leave in subdivision (e) the
provision stating that a ‘“‘knowing violation of Rule 6
may be punished by contempt notwithstanding that,
due to its apparent application to the entirety of the
Rule, the provision seemingly is misplaced in subdivi-
sion (e). Research shows that Congress added the provi-
sion in 1977 and that it was crafted solely to deal with
violations of the secrecy prohibitions in subdivision (e).
See S. Rep. No. 95-354, p. 8 (1977). Supporting this nar-
row construction, the Committee found no reported de-
cision involving an application or attempted use of the
contempt sanction to a violation other than of the dis-
closure restrictions in subdivision (e). On the other
hand, the Supreme Court in dicta did indicate on one
occasion its arguable understanding that the contempt
sanction would be available also for a violation of Rule
6(d) relating to who may be present during the grand
jury’s deliberations. Bank of Nowva Scotia v. United
States, 487 U.S. 250, 263 (1988).

In sum, it appears that the scope of the contempt
sanction in Rule 6 is unsettled. Because the provision
creates an offense, altering its scope may be beyond the
authority bestowed by the Rules Enabling Act, 28
U.S.C. §§2071 et seq. See 28 U.S.C. §2072(b) (Rules must
not ‘‘abridge, enlarge, or modify any substantive
right”’). The Committee decided to leave the contempt
provision in its present location in subdivision (e), be-
cause breaking it out into a separate subdivision could
be construed to support the interpretation that the
sanction may be applied to a knowing violation of any
of the Rule’s provisions rather than just those in sub-
division (e). Whether or not that is a correct interpre-
tation of the provision—a matter on which the Com-
mittee takes no position—must be determined by case
law, or resolved by Congress.

Current Rule 6(g) has been divided into two new sub-
divisions, Rule 6(g), Discharge, and Rule 6(h), Excuse.
The Committee added the phrase in Rule 6(g) ‘‘except
as otherwise provided by statute,” to recognize the pro-
visions of 18 U.S.C. §3331 relating to special grand ju-
ries.

Rule 6(i) is a new provision defining the term ‘“‘Indian
Tribe,” a term used only in this rule.

COMMITTEE NOTES ON RULES—2006 AMENDMENT

Subdivision (e)(3) and (7). This amendment makes
technical changes to the language added to Rule 6 by
the Intelligence Reform and Terrorism Prevention Act
of 2004, Pub. L. 108-458, Title VI, §6501(a), 118 Stat. 3760,
in order to bring the new language into conformity
with the conventions introduced in the general restyl-
ing of the Criminal Rules. No substantive change is in-
tended.

REFERENCES IN TEXT

The Uniform Code of Military Justice, referred to in
subd. (e)(3)(E)@v), is classified to chapter 47 (§801 et
seq.) of Title 10, Armed Forces.

AMENDMENT BY PUBLIC LAW

2004—Subd. (e)(3)(A)(ii). Pub. L. 108-458, §6501(a)(1)(A),
substituted ‘¢, state subdivision, Indian tribe, or for-
eign government’’ for ‘‘or state subdivision or of an In-
dian tribe”.

Subd. (e)(3)(D). Pub. L. 108-458, §6501(a)(1)(B)({), in-
serted after first sentence ‘“‘An attorney for the govern-
ment may also disclose any grand jury matter involv-
ing, within the United States or elsewhere, a threat of
attack or other grave hostile acts of a foreign power or
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its agent, a threat of domestic or international sabo-
tage or terrorism, or clandestine intelligence gathering
activities by an intelligence service or network of a
foreign power or by its agent, to any appropriate Fed-
eral, State, State subdivision, Indian tribal, or foreign
government official, for the purpose of preventing or
responding to such threat or activities.”

Subd. (e)(3)(D)(i). Pub. L. 108-458, §6501(a)(1)(B)(ii),
struck out ‘‘federal” before ‘‘official who’’ in first sen-
tence and inserted at end ‘“‘Any State, State subdivi-
sion, Indian tribal, or foreign government official who
receives information under Rule 6(e)(3)(D) may use the
information only consistent with such guidelines as the
Attorney General and the Director of National Intel-
ligence shall jointly issue.”’

Subd. (e)(3)(E)(iii). Pub. L. 108-458, §6501(a)(1)(C)(ii),
added cl. (iii). Former cl. (iii) redesignated (iv).

Subd. (e)(3)(E)({iv). Pub. L. 108-458, §6501(a)(1)(C)(iii),
substituted ‘‘State, Indian tribal, or foreign’ for ‘‘state
or Indian tribal’’ and ‘‘Indian tribal, or foreign govern-
ment official”” for ‘‘or Indian tribal official’’.

Pub. L. 108-458, §6501(a)(1)(C)(i), redesignated cl. (iii)
as (iv). Former cl. (iv) redesignated (v).

Subd. (e)(3)(E)(v). Pub. L. 108-458, §6501(a)(1)(C)(i), re-
designated cl. (iv) as (V).

Subd. (e)(7). Pub. L. 108-458, §6501(a)(2), inserted *‘, or
of guidelines jointly issued by the Attorney General
and the Director of National Intelligence pursuant to
Rule 6, after ‘‘violation of Rule 6”°.

2002—Subd. (e). Pub. L. 107-296, §895, which directed
certain amendments to subdiv. (e), could not be exe-
cuted because of the amendment by the Court by order
dated Apr. 29, 2002, eff. Dec. 1, 2002. Section 895 of Pub.
L. 107-296 provided:

“Rule 6(e) of the Federal Rules of Criminal Procedure
is amended—

‘(1) in paragraph (2), by inserting ‘, or of guidelines
jointly issued by the Attorney General and Director
of Central Intelligence pursuant to Rule 6, after
‘Rule 6’; and

‘(2) in paragraph (3)—

‘“(A) in subparagraph (A)(ii), by inserting ‘or of a
foreign government’ after ‘(including personnel of a
state or subdivision of a state’;

“(B) in subparagraph (C)(i)—

‘(i) in subclause (I), by inserting before the
semicolon the following: ‘or, upon a request by an
attorney for the government, when sought by a
foreign court or prosecutor for use in an official
criminal investigation’;

¢“(ii) in subclause (IV)—

“(I) by inserting ‘or foreign’ after ‘may dis-
close a violation of State’;

‘“(IT) by inserting ‘or of a foreign government’
after ‘to an appropriate official of a State or
subdivision of a State’; and

“(II1) by striking ‘or’ at the end;

‘(iii) by striking the period at the end of sub-
clause (V) and inserting ; or’; and

‘“(iv) by adding at the end the following:

¢“¢(VI) when matters involve a threat of actual
or potential attack or other grave hostile acts of
a foreign power or an agent of a foreign power,
domestic or international sabotage, domestic or
international terrorism, or clandestine intel-
ligence gathering activities by an intelligence
service or network of a foreign power or by an
agent of a foreign power, within the United
States or elsewhere, to any appropriate federal,
state, local, or foreign government official for the
purpose of preventing or responding to such a
threat.’; and
‘(C) in subparagraph (C)(iii)—

‘(i) by striking ‘Federal’;

‘“(i1) by inserting ‘or clause (i)(VI)’ after ‘clause
(1)(V)’; and

“‘(iii) by adding at the end the following: ‘Any
state, local, or foreign official who receives infor-
mation pursuant to clause (i)(VI) shall use that
information only consistent with such guidelines
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as the Attorney General and Director of Central
Intelligence shall jointly issue.’.”

2001—Subd. (e)(3)(C). Pub. L. 107-56, §203(a)(1), amend-
ed subpar. (C) generally. Prior to amendment, subpar.
(C) read as follows: ‘‘Disclosure otherwise prohibited by
this rule of matters occurring before the grand jury
may also be made—

‘(1) when so directed by a court preliminarily to or
in connection with a judicial proceeding;

‘“(ii) when permitted by a court at the request of
the defendant, upon a showing that grounds may
exist for a motion to dismiss the indictment because
of matters occurring before the grand jury;

‘“(iii) when the disclosure is made by an attorney
for the government to another federal grand jury; or

‘(iv) when permitted by a court at the request of an
attorney for the government, upon a showing that
such matters may disclose a violation of state crimi-
nal law, to an appropriate official of a state or sub-
division of a state for the purpose of enforcing such
law.

If the court orders disclosure of matters occurring be-
fore the grand jury, the disclosure shall be made in
such manner, at such time, and under such conditions
as the court may direct.”

Subd. (e)(3)(D). Pub. L. 107-56, §203(a)(2), substituted
“‘subdivision @)3)CANID” for “‘subdivision
(e)B)(C)H)”.

1984—Subd. (e)(3)(C)(iv). Pub. L. 98-473, eff. Nov. 1,
1987, added subcl. (iv), identical to subcl. (iv) which had
been previously added by Order of the Supreme Court
dated Apr. 29, 1985, eff. Aug. 1, 1985, thereby requiring
no change in text.

EFFECTIVE DATE OF 1984 AMENDMENT

Amendment by Pub. L. 98-473 effective Nov. 1, 1987,
and applicable only to offenses committed after the
taking effect of such amendment, see section 235(a)(1)
of Pub. L. 98473, set out as an Effective Date note
under section 3551 of this title.

EFFECTIVE DATE OF 1977 AMENDMENT

Amendment of this rule by order of the United States
Supreme Court on Apr. 26, 1977, modified and approved
by Pub. L. 95-78, effective Oct. 1, 1977, see section 4 of
Pub. L. 95-78, set out as an Effective Date of Pub. L.
95-78 note under section 2074 of Title 28, Judiciary and
Judicial Procedure.

EFFECTIVE DATE OF 1976 AMENDMENT

Amendment of subd. (f) by the order of the United
States Supreme Court of Apr. 26, 1976, effective Aug. 1,
1976, see section 1 of Pub. L. 94-349, July 8, 1976, 90 Stat.
822, set out as a note under section 2074 of Title 28, Ju-
diciary and Judicial Procedure.

Rule 7. The Indictment and the Information

(a) WHEN USED.

(1) Felony. An offense (other than criminal
contempt) must be prosecuted by an indict-
ment if it is punishable:

(A) by death; or
(B) by imprisonment for more than one
year.

(2) Misdemeanor. An offense punishable by
imprisonment for one year or less may be
prosecuted in accordance with Rule 58(b)(1).

(b) WAIVING INDICTMENT. An offense punishable
by imprisonment for more than one year may be
prosecuted by information if the defendant—in
open court and after being advised of the nature
of the charge and of the defendant’s rights—
waives prosecution by indictment.

(c) NATURE AND CONTENTS.

(1) In General. The indictment or informa-
tion must be a plain, concise, and definite
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written statement of the essential facts con-
stituting the offense charged and must be
signed by an attorney for the government. It
need not contain a formal introduction or con-
clusion. A count may incorporate by reference
an allegation made in another count. A count
may allege that the means by which the de-
fendant committed the offense are unknown or
that the defendant committed it by one or
more specified means. For each count, the in-
dictment or information must give the official
or customary citation of the statute, rule, reg-
ulation, or other provision of law that the de-
fendant is alleged to have violated. For pur-
poses of an indictment referred to in section
3282 of title 18, United States Code, for which
the identity of the defendant is unknown, it
shall be sufficient for the indictment to de-
scribe the defendant as an individual whose
name is unknown, but who has a particular
DNA profile, as that term is defined in that
section 3282.

(2) Criminal Forfeiture. No judgment of for-
feiture may be entered in a criminal proceed-
ing unless the indictment or the information
provides notice that the defendant has an in-
terest in property that is subject to forfeiture
in accordance with the applicable statute.

(3) Citation Error. Unless the defendant was
misled and thereby prejudiced, neither an
error in a citation nor a citation’s omission is
a ground to dismiss the indictment or infor-
mation or to reverse a conviction.

(d) SURPLUSAGE. Upon the defendant’s motion,
the court may strike surplusage from the indict-
ment or information.

(e) AMENDING AN INFORMATION. Unless an addi-
tional or different offense is charged or a sub-
stantial right of the defendant is prejudiced, the
court may permit an information to be amended
at any time before the verdict or finding.

(f) BILL OF PARTICULARS. The court may direct
the government to file a bill of particulars. The
defendant may move for a bill of particulars be-
fore or within 10 days after arraignment or at a
later time if the court permits. The government
may amend a bill of particulars subject to such
conditions as justice requires.

(As amended Feb. 28, 1966, eff. July 1, 1966; Apr.
24, 1972, eff. Oct. 1, 1972; Apr. 30, 1979, eff. Aug. 1,
1979; Mar. 9, 1987, eff. Aug. 1, 1987; Apr. 17, 2000,
eff. Dec. 1, 2000; Apr. 29, 2002, eff. Dec. 1, 2002;
Pub. L. 108-21, title VI, §610(b), Apr. 30, 2003, 117
Stat. 692.)

NOTES OF ADVISORY COMMITTEE ON RULES—1944

Note to Subdivision (a). 1. This rule gives effect to the
following provision of the Fifth Amendment to the
Constitution of the United States: ‘‘No person shall be
held to answer for a capital, or otherwise infamous
crime, unless on a presentment or indictment of a
Grand Jury * * *’. An infamous crime has been defined
as a crime punishable by death or by imprisonment in
a penitentiary or at hard labor, Ex parte Wilson, 114 U.S.
417, 427; United States v. Moreland, 258 U.S. 433. Any sen-
tence of imprisonment for a term of over one year may
be served in a penitentiary, if so directed by the Attor-
ney General, 18 U.S.C. 753f [now 4082, 4083] (Commit-
ment of persons by any court of the United States and
the juvenile court of the District of Columbia; place of
confinement; transfers). Consequently any offense pun-
ishable by imprisonment for a term of over one year is
an infamous crime.
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2. Petty offenses and misdemeanors for which no infa-
mous punishment is prescribed may now be prosecuted
by information, 18 U.S.C. 541 [see 1] (Felonies and mis-
demeanors); Duke v. United States, 301 U.S. 492.

3. For a discussion of the provision for waiver of in-
dictment, see Note to Rule 7(b), infra.

4. Presentment is not included as an additional type
of formal accusation, since presentments as a method
of instituting prosecutions are obsolete, at least as con-
cerns the Federal courts.

Note to Subdivision (b). 1. Opportunity to waive indict-
ment and to consent to prosecution by information will
be a substantial aid to defendants, especially those
who, because of inability to give bail, are incarcerated
pending action of the grand jury, but desire to plead
guilty. This rule is particularly important in those dis-
tricts in which considerable intervals occur between
sessions of the grand jury. In many districts where the
grand jury meets infrequently a defendant unable to
give bail and desiring to plead guilty is compelled to
spend many days, and sometimes many weeks, and
even months, in jail before he can begin the service of
his sentence, whatever it may be, awaiting the action
of a grand jury. Homer Cummings, 29 A.B.A.Jour.
654-655; Vanderbilt, 29 A.B.A.Jour. 376, 377; Robinson, 27
Jour. of the Am. Judicature Soc. 38, 45; Medalie, 4 Law-
yvers Guild R. (3)1, 3. The rule contains safeguards
against improvident waivers.

The Judicial Conference of Senior Circuit Judges, in
September 1941, recommended that ‘‘existing law or es-
tablished procedure be so changed, that a defendant
may waive indictment and plead guilty to an informa-
tion filed by a United States attorney in all cases ex-
cept capital felonies.”” Report of the Judicial Conference
of Senior Circuit Judges (1941) 13. In September 1942 the
Judicial Conference recommended that provision be
made ‘‘for waiver of indictment and jury trial, so that
persons accused of crime may not be held in jail need-
lessly pending trial.” Id. (1942) 8.

Attorneys General of the United States have from
time to time recommended legislation to permit de-
fendants to waive indictment and to consent to pros-
ecution by information. See Annual Report of the Attor-
ney General of the United States (Mitchell) (1931) 3; Id.
(Mitchell) (1932) 6; Id. (Cummings) (1933) 1, (1936) 2,
(1937) 11, (1938) 9; Id. (Murphy) (1939) 7.

The Federal Juvenile Delinquency Act [now 18 U.S.C.
5031-5037], now permits a juvenile charged with an of-
fense not punishable by death or life imprisonment to
consent to prosecution by information on a charge of
juvenile delinquency, 18 U.S.C. 922 [now 5032, 5033].

2. On the constitutionality of this rule, see United
States v. Gill, 55 F.2d 399 (D.N.M.), holding that the con-
stitutional guaranty of indictment by grand jury may
be waived by defendant. It has also been held that other
constitutional guaranties may be waived by the defend-
ant, e. g., Patton v. United States, 281 U.S. 276 (trial by
jury); Johnson v. Zerbst, 304 U.S. 458, 465 (right of coun-
sel); Trono v. United States, 199 U.S. 521, 534 (protection
against double jeopardy); United States v. Murdock, 284
U.S. 141, 148 (privilege against self-incrimination); Diaz
v. United States, 223 U.S. 442, 450 (right of confronta-
tion).

Note to Subdivision (c). 1. This rule introduces a simple
form of indictment, illustrated by Forms 1 to 11 in the
Appendix of Forms. Cf. Rule 8(a) of the Federal Rules
of Civil Procedure [28 U.S.C., Appendix]. For discussion
of the effect of this rule and a comparison between the
present form of indictment and the simple form intro-
duced by this rule, see Vanderbilt, 29 A.B.A.Jour. 376,
377; Homer Cummings, 29 A.B.A.Jour. 654, 655; Holtzoff,
3 F.R.D. 445, 448-449; Holtzoff, 12 Geo. Washington L.R.
119, 123-126; Medalie, 4 Lawyers Guild R. (3)1, 3.

2. The provision contained in the fifth sentence that
it may be alleged in a single count that the means by
which the defendant committed the offense are un-
known, or that he committed it by one or more speci-
fied means, is intended to eliminate the use of multiple
counts for the purpose of alleging the commission of
the offense by different means or in different ways. Cf.
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Federal Rules of Civil Procedure, Rule 8(e)(2) [28 U.S.C.,
Appendix].

3. The law at present regards citations to statutes or
regulations as not a part of the indictment. A convic-
tion may be sustained on the basis of a statute or regu-
lation other than that cited. Williams v. United States,
168 U.S. 382, 389; United States v. Hutcheson, 312 U.S. 219,
229. The provision of the rule, in view of the many stat-
utes and regulations, is for the benefit of the defendant
and is not intended to cause a dismissal of the indict-
ment, but simply to provide a means by which he can
be properly informed without danger to the prosecu-
tion.

Note to Subdivision (d). This rule introduces a means
of protecting the defendant against immaterial or irrel-
evant allegations in an indictment or information,
which may, however, be prejudicial. The authority of
the court to strike such surplusage is to be limited to
doing so on defendant’s motion, in the light of the rule
that the guaranty of indictment by a grand jury im-
plies that an indictment may not be amended, Er parte
Bain, 121 U.S. 1. By making such a motion, the defend-
ant would, however, waive his rights in this respect.

Note to Subdivision (e). This rule continues the exist-
ing law that, unlike an indictment, an information
may be amended, Muncy v. United States, 289 F. 780
(C.C.A. 4th).

Note to Subdivision (f). This rule is substantially a re-
statement of existing law on bills of particulars.

NOTES OF ADVISORY COMMITTEE ON RULES—1966
AMENDMENT

The amendment to the first sentence eliminating the
requirement of a showing of cause is designed to en-
courage a more liberal attitude by the courts toward
bills of particulars without taking away the discretion
which courts must have in dealing with such motions
in individual cases. For an illustration of wise use of
this discretion see the opinion by Justice Whittaker
written when he was a district judge in United States v.
Smith, 16 F.R.D. 372 (W.D.Mo. 1954).

The amendment to the second sentence gives discre-
tion to the court to permit late filing of motions for
bills of particulars in meritorious cases. Use of late mo-
tions for the purpose of delaying trial should not, of
course, be permitted. The courts have not been agreed
as to their power to accept late motions in the absence
of a local rule or a previous order. See United States v.
Miller, 217 F.Supp. 760 (E.D.Pa. 1963); United States v.
Taylor, 256 F.R.D. 225 (E.D.N.Y. 1960); United States v.
Sterling, 122 F.Supp. 81 (E.D.Pa. 1954) (all taking a lim-
ited view of the power of the court). But cf. United
States v. Brown, 179 F.Supp. 893 (E.D.N.Y. 1959) (exercis-
ing discretion to permit an out of time motion).

NOTES OF ADVISORY COMMITTEE ON RULES—1972
AMENDMENT

Subdivision (¢)(2) is new. It is intended to provide
procedural implementation of the recently enacted
criminal forfeiture provision of the Organized Crime
Control Act of 1970, Title IX, §1963, and the Comprehen-
sive Drug Abuse Prevention and Control Act of 1970,
Title II, §408(a)(2).

The Congress viewed the provisions of the Organized
Crime Control Act of 1970 as reestablishing a limited
common law criminal forfeiture. S. Rep. No. 91-617, 91st
Cong., 1st Sess. 79-80 (1969). The legislative history of
the Comprehensive Drug Abuse Prevention and Control
Act of 1970 indicates a congressional purpose to have
similar procedures apply to the forfeiture of profits or
interests under that act. H. Rep. No. 91-1444 (part I),
91st Cong., 2d Sess. 81-85 (1970).

Under the common law, in a criminal forfeiture pro-
ceeding the defendant was apparently entitled to no-
tice, trial, and a special jury finding on the factual is-
sues surrounding the declaration of forfeiture which
followed his criminal conviction. Subdivision (¢)(2) pro-
vides for notice. Changes in rules 31 and 32 provide for
a special jury finding and for a judgment authorizing
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the Attorney General to seize the interest or property
forfeited.

NOTES OF ADVISORY COMMITTEE ON RULES—1979
AMENDMENT

The amendment to rule 7(c)(2) is intended to clarify
its meaning. Subdivision (¢)(2) was added in 1972, and,
as noted in the Advisory Committee Note thereto, was
“intended to provide procedural implementation of the
recently enacted criminal forfeiture provision of the
Organized Crime Control Act of 1970, Title IX, §1963,
and the Comprehensive Drug Abuse Prevention and
Control Act of 1970, Title II, §408(a)(2).”” These provi-
sions reestablished a limited common law criminal for-
feiture, necessitating the addition of subdivision (c)(2)
and corresponding changes in rules 31 and 32, for at
common law the defendant in a criminal forfeiture pro-
ceeding was entitled to notice, trial, and a special jury
finding on the factual issues surrounding the declara-
tion of forfeiture which followed his criminal convic-
tion.

Although there is some doubt as to what forfeitures
should be characterized as ‘‘punitive’ rather than ‘‘re-
medial,” see Note, 62 Cornell L.Rev. 768 (1977), subdivi-
sion (c)(2) is intended to apply to those forfeitures
which are criminal in the sense that they result from
a special verdict under rule 31(e) and a judgment under
rule 32(b)(2), and not to those resulting from a separate
in rem proceeding. Because some confusion in this re-
gard has resulted from the present wording of subdivi-
sion (¢)(2), United States v. Hall, 521 F.2d 406 (9th Cir.
1975), a clarifying amendment is in order.

NOTES OF ADVISORY COMMITTEE ON RULES—1987
AMENDMENT

The amendments are technical. No substantive

change is intended.
COMMITTEE NOTES ON RULES—2000 AMENDMENT

The rule is amended to reflect new Rule 32.2, which
now governs criminal forfeiture procedures.

GAP Report—Rule 7. The Committee initially made
no changes to the published draft of the Rule 7 amend-
ment. However, because of changes to Rule 32.2(a), dis-
cussed infra, the proposed language has been changed to
reflect that the indictment must provide notice of an
intent to seek forfeiture.

COMMITTEE NOTES ON RULES—2002 AMENDMENT

The language of Rule 7 has been amended as part of
the general restyling of the Criminal Rules to make
them more easily understood and to make style and
terminology consistent throughout the rules. These
changes are intended to be stylistic.

The Committee has deleted the references to ‘‘hard
labor’ in the rule. This punishment is not found in cur-
rent federal statutes.

The Committee added an exception for criminal con-
tempt to the requirement in Rule 7(a)(1) that a prosecu-
tion for felony must be initiated by indictment. This is
consistent with case law, e.g., United States v. Eichhorst,
544 F.2d 1383 (7Tth Cir. 1976), which has sustained the use
of the special procedures for instituting criminal con-
tempt proceedings found in Rule 42. While indictment
is not a required method of bringing felony criminal
contempt charges, however, it is a permissible one. See
United States v. Williams, 622 F.2d 830 (5th Cir. 1980). No
change in practice is intended.

The title of Rule 7(c)(3) has been amended. The Com-
mittee believed that potential confusion could arise
with the use of the term ‘harmless error.” Rule 52,
which deals with the issues of harmless error and plain
error, is sufficient to address the topic. Potentially, the
topic of harmless error could arise with regard to any
of the other rules and there is insufficient need to high-
light the term in Rule 7. Rule 7(c)(3), on the other hand,
focuses specifically on the effect of an error in the cita-
tion of authority in the indictment. That material re-
mains but without any reference to harmless error.
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AMENDMENT BY PUBLIC LAW

2003—Subd. (c)(1). Pub. L. 108-21 inserted at end ‘‘For
purposes of an indictment referred to in section 3282 of
title 18, United States Code, for which the identity of
the defendant is unknown, it shall be sufficient for the
indictment to describe the defendant as an individual
whose name is unknown, but who has a particular DNA
profile, as that term is defined in that section 3282.”’

Rule 8. Joinder of Offenses or Defendants

(a) JOINDER OF OFFENSES. The indictment or
information may charge a defendant in separate
counts with 2 or more offenses if the offenses
charged—whether felonies or misdemeanors or
both—are of the same or similar character, or
are based on the same act or transaction, or are
connected with or constitute parts of a common
scheme or plan.

(b) JOINDER OF DEFENDANTS. The indictment or
information may charge 2 or more defendants if
they are alleged to have participated in the
same act or transaction, or in the same series of
acts or transactions, constituting an offense or
offenses. The defendants may be charged in one
or more counts together or separately. All de-
fendants need not be charged in each count.

(As amended Apr. 29, 2002, eff. Dec. 1, 2002.)
NOTES OF ADVISORY COMMITTEE ON RULES—1944

Note to Subdivision (a). This rule is substantially a re-
statement of existing law, 18 U.S.C. [former] 557 (In-
dictments and presentments; joinder of charges).

Note to Subdivision (b). The first sentence of the rule
is substantially a restatement of existing law, 9
Edmunds, Cyclopedia of Federal Procedure (2d Ed.) 4116.
The second sentence formulates a practice now ap-
proved in some circuits. Caringella v. United States, 78
F.2d 563, 567 (C.C.A. 7th).

COMMITTEE NOTES ON RULES—2002 AMENDMENT

The language of Rule 8 has been amended as part of
the general restyling of the Criminal Rules to make
them more easily understood and to make style and
terminology consistent throughout the rules. These
changes are intended to be stylistic only.

Rule 9. Arrest Warrant or Summons on an Indict-
ment or Information

(a) ISSUANCE. The court must issue a warrant—
or at the government’s request, a summons—for
each defendant named in an indictment or
named in an information if one or more affida-
vits accompanying the information establish
probable cause to believe that an offense has
been committed and that the defendant commit-
ted it. The court may issue more than one war-
rant or summons for the same defendant. If a de-
fendant fails to appear in response to a sum-
mons, the court may, and upon request of an at-
torney for the government must, issue a war-
rant. The court must issue the arrest warrant to
an officer authorized to execute it or the sum-
mons to a person authorized to serve it.

(b) FORM.

(1) Warrant. The warrant must conform to
Rule 4(b)(1) except that it must be signed by
the clerk and must describe the offense
charged in the indictment or information.

(2) Summons. The summons must be in the
same form as a warrant except that it must re-
quire the defendant to appear before the court
at a stated time and place.
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(c) EXECUTION OR SERVICE; RETURN; INITIAL AP-
PEARANCE.
(1) Execution or Service.

(A) The warrant must be executed or the
summons served as provided in Rule 4(c)(1),
(2), and (3).

(B) The officer executing the warrant must
proceed in accordance with Rule 5(a)(1).

(2) Return. A warrant or summons must be
returned in accordance with Rule 4(c)(4).

(3) Initial Appearance. When an arrested or
summoned defendant first appears before the
court, the judge must proceed under Rule 5.

(As amended Apr. 24, 1972, eff. Oct. 1, 1972; Apr.
22, 1974, eff. Dec. 1, 1975; Pub. L. 94-64, §3(4), July
31, 1975, 89 Stat. 370; Pub. L. 94-149, §5, Dec. 12,
1975, 89 Stat. 806; Apr. 30, 1979, eff. Aug. 1, 1979;
Apr. 28, 1982, eff. Aug. 1, 1982; Apr. 22, 1993, eff.
Dec. 1, 1993; Apr. 29, 2002, eff. Dec. 1, 2002.)

NOTES OF ADVISORY COMMITTEE ON RULES—1944

1. See Note to Rule 4, supra.

2. The provision of Rule 9(a) that a warrant may be
issued on the basis of an information only if the latter
is supported by oath is necessitated by the Fourth
Amendment to the Constitution of the United States.
See Albrecht v. United States, 273 U.S. 1, 5.

3. The provision of Rule 9(b)(1) that the amount of
bail may be fixed by the court and endorsed on the war-
rant states a practice now prevailing in many districts
and is intended to facilitate the giving of bail by the
defendant and eliminate delays between the arrest and
the giving of bail, which might ensue if bail cannot be
fixed until after arrest.

NOTES OF ADVISORY COMMITTEE ON RULES—1972
AMENDMENT

Subdivision (b) is amended to make clear that the
person arrested shall be brought before a United States
magistrate if the information or indictment charges a
“minor offense’ triable by the United States mag-
istrate.

Subdivision (c¢) is amended to reflect the office of
United States magistrate.

Subdivision (d) is new. It provides for a remand to the
United States magistrate of cases in which the person
is charged with a ‘“‘minor offense.” The magistrate can
then proceed in accordance with rule 5 to try the case
if the right to trial before a judge of the district court
is waived.

NOTES OF ADVISORY COMMITTEE ON RULES—1974
AMENDMENT

Rule 9 is revised to give high priority to the issuance
of a summons unless a ‘‘valid reason’ is given for the
issuance of an arrest warrant. See a comparable provi-
sion in rule 4.

Under the rule, a summons will issue by the clerk un-
less the attorney for the government presents a valid
reason for the issuance of an arrest warrant. Under the
old rule, it has been argued that the court must issue
an arrest warrant if one is desired by the attorney for
the government. See authorities listed in Frankel,
Bench Warrants Upon the Prosecutor’s Demand: A
View From the Bench, 71 Colum.L.Rev. 403, 410 n. 25
(1971). For an expression of the view that this is unde-
sirable policy, see Frankel, supra, pp. 410-415.

A summons may issue if there is an information sup-
ported by oath. The indictment itself is sufficient to es-
tablish the existence of probable cause. See C. Wright,
Federal Practice and Procedure: Criminal §151 (1969); 8
J. Moore, Federal Practice 99.02[2] at p. 94 (2d ed.)
Cipes (1969); Giordenello v. United States, 357 U.S. 480, 78
S.Ct. 1245, 2 L.Ed. 2d 1503 (1958). This is not necessarily
true in the case of an information. See C. Wright,
supra, §151; 8 J. Moore, supra, 19.02. If the government
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requests a warrant rather than a summons, good prac-
tice would obviously require the judge to satisfy him-
self that there is probable cause. This may appear from
the information or from an affidavit filed with the in-
formation. Also a defendant can, at a proper time, chal-
lenge an information issued without probable cause.

NOTES OF COMMITTEE ON THE JUDICIARY, HOUSE
REPORT NO. 94-247; 1975 AMENDMENT

A. Amendments Proposed by the Supreme Court.
Rule 9 of the Federal Rules of Criminal Procedure is
closely related to Rule 4. Rule 9 deals with arrest pro-
cedures after an information has been filed or an in-
dictment returned. The present rule gives the prosecu-
tor the authority to decide whether a summons or a
warrant shall issue.

The Supreme Court’s amendments to Rule 9 parallel
its amendments to Rule 4. The basic change made in
Rule 4 is also made in Rule 9.

B. Committee Action. For the reasons set forth above
in connection with Rule 4, the Committee endorses and
accepts the basic change in Rule 9. The Committee
made changes in Rule 9 similar to the changes it made
in Rule 4.

NOTES OF ADVISORY COMMITTEE ON RULES—1979
AMENDMENT

Subdivision (a) is amended to make explicit the fact
that a warrant may issue upon the basis of an informa-
tion only if the information or an affidavit filed with
the information shows probable cause for the arrest.
This has generally been assumed to be the state of the
law even though not specifically set out in rule 9; see
C. Wright, Federal Practice and Procedure: Criminal
§151 (1969); 8 J. Moore, Federal Practice par. 9.02[2] (2d
ed. 1976).

In Gerstein v. Pugh, 420 U.S. 103 (1975), the Supreme
Court rejected the contention ‘‘that the prosecutor’s
decision to file an information is itself a determination
of probable cause that furnishes sufficient reason to de-
tain a defendant pending trial,”” commenting:

Although a conscientious decision that the evi-
dence warrants prosecution affords a measure of pro-
tection against unfounded detention, we do not think
prosecutorial judgment standing alone meets the re-
quirements of the Fourth Amendment. Indeed, we
think the Court’s previous decisions compel dis-
approval of [such] procedure. In Albrecht v. United
States, 273 U.S. 1, 5, 47 S.Ct. 250, 251, 71 L.Ed. 505 (1927),
the Court held that an arrest warrant issued solely
upon a United States Attorney’s information was in-
valid because the accompanying affidavits were de-
fective. Although the Court’s opinion did not explic-
itly state that the prosecutor’s official oath could not
furnish probable cause, that conclusion was implicit
in the judgment that the arrest was illegal under the
Fourth Amendment.

No change is made in the rule with respect to war-
rants issuing upon indictments. In Gerstein, the Court
indicated it was not disturbing the prior rule that “‘an
indictment, ‘fair upon its face,” and returned by a
‘properly constituted grand jury’ conclusively deter-
mines the existence of probable cause and requires issu-
ance of an arrest warrant without further inquiry.” See
Ex parte United States, 287 U.S. 241, 250 (1932).

The provision to the effect that a summons shall
issue ‘‘by direction of the court’” has been eliminated
because it conflicts with the first sentence of the rule,
which states that a warrant ‘‘shall’” issue when re-
quested by the attorney for the government, if properly
supported. However, an addition has been made provid-
ing that if the attorney for the government does not
make a request for either a warrant or summons, then
the court may in its discretion issue either one. Other
stylistic changes ensure greater consistency with com-
parable provisions in rule 4.

NOTES OF ADVISORY COMMITTEE ON RULES—1982
AMENDMENT

Note to Subdivision (a). The amendment of subdivision
(a), by reference to Rule 5, clarifies what is to be done
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once the defendant is brought before the magistrate.
This means, among other things, that no preliminary
hearing is to be held in a Rule 9 case, as Rule 5(c) pro-
vides that no such hearing is to be had ‘‘if the defend-
ant is indicted or if an information against the defend-
ant is filed.”

Note to Subdivision (b). The amendment of subdivision
(b) conforms Rule 9 to the comparable provisions in
Rule 4(c)(1) and (2).

Note to Subdivision (¢). The amendment of subdivision
(c) conforms Rule 9 to the comparable provisions in
Rules 4(d)(4) and 5(a) concerning return of the warrant.

Note to Subdivision (d). This subdivision, incorrect in
its present form in light of the recent amendment of 18
U.S.C. §3401(a), has been abrogated as unnecessary in
light of the change to subdivision (a).

NOTES OF ADVISORY COMMITTEE ON RULES—1993
AMENDMENT

The Rule is amended to conform to the Judicial Im-
provements Act of 1990 [P.L. 101-650, Title III, Section
321] which provides that each United States magistrate
appointed under section 631 of title 28, United States
Code, shall be known as a United States magistrate
judge.

COMMITTEE NOTES ON RULES—2002 AMENDMENT

The language of Rule 9 has been amended as part of
the general restyling of the Criminal Rules to make
them more easily understood and to make style and
terminology consistent throughout the rules. These
changes are intended to be stylistic only, except as
noted below.

Rule 9 has been changed to reflect its relationship to
Rule 4 procedures for obtaining an arrest warrant or
summons. Thus, rather than simply repeating material
that is already located in Rule 4, the Committee deter-
mined that where appropriate, Rule 9 should simply di-
rect the reader to the procedures specified in Rule 4.

Rule 9(a) has been amended to permit a judge discre-
tion whether to issue an arrest warrant when a defend-
ant fails to respond to a summons on a complaint.
Under the current language of the rule, if the defendant
fails to appear, the judge must issue a warrant. Under
the amended version, if the defendant fails to appear
and the government requests that a warrant be issued,
the judge must issue one. In the absence of such a re-
quest, the judge has the discretion to do so. This
change mirrors language in amended Rule 4(a).

A second amendment has been made in Rule 9(b)(1).
The rule has been amended to delete language permit-
ting the court to set the amount of bail on the warrant.
The Committee believes that this language is incon-
sistent with the 1984 Bail Reform Act. See United States
v. Thomas, 992 F'. Supp. 782 (D.V.I. 1998) (bail amount en-
dorsed on warrant that has not been determined in pro-
ceedings conducted under Bail Reform Act has no bear-
ing on decision by judge conducting Rule 40 hearing).

The language in current Rule 9(c)(1), concerning serv-
ice of a summons on an organization, has been moved
to Rule 4.

AMENDMENT BY PUBLIC LAW

1975—Subd. (a). Pub. L. 94-64 amended subd. (a) gener-
ally.

Subd. (b)(1). Pub. L. 94-149 substituted reference to
“‘rule 4(c)(1)”’ for ‘“‘rule 4(b)(1)’".

Subd. (c)(1). Pub. L. 94-149 substituted reference to
“rule 4(d)(1), (2), and (3)” for ‘“‘rule 4(c)(1), (2), and (3)”.

EFFECTIVE DATE OF AMENDMENTS PROPOSED APRIL 22,
1974; EFFECTIVE DATE OF 1975 AMENDMENTS

Amendments of this rule embraced in the order of the
United States Supreme Court on Apr. 22, 1974, and the
amendments of this rule made by section 3 of Pub. L.
94-64, effective Dec. 1, 1975, see section 2 of Pub. L.
94-64, set out as a note under rule 4 of these rules.
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TITLE IV. ARRAIGNMENT AND
PREPARATION FOR TRIAL

Rule 10. Arraignment

(a) IN GENERAL. An arraignment must be con-
ducted in open court and must consist of:

(1) ensuring that the defendant has a copy of
the indictment or information;

(2) reading the indictment or information to
the defendant or stating to the defendant the
substance of the charge; and then

(3) asking the defendant to plead to the in-
dictment or information.

(b) WAIVING APPEARANCE. A defendant need
not be present for the arraignment if:

(1) the defendant has been charged by indict-
ment or misdemeanor information;

(2) the defendant, in a written waiver signed
by both the defendant and defense counsel, has
waived appearance and has affirmed that the
defendant received a copy of the indictment or
information and that the plea is not guilty;
and

(3) the court accepts the waiver.

(c) VIDEO TELECONFERENCING. Video teleconfer-
encing may be used to arraign a defendant if the
defendant consents.

(As amended Mar. 9, 1987, eff. Aug. 1, 1987; Apr.
29, 2002, eff. Dec. 1, 2002.)

NOTES OF ADVISORY COMMITTEE ON RULES—1944

1. The first sentence states the prevailing practice.

2. The requirement that the defendant shall be given
a copy of the indictment or information before he is
called upon to plead, contained in the second sentence,
is new.

3. Failure to comply with arraignment requirements
has been held not to be jurisdictional, but a mere tech-
nical irregularity not warranting a reversal of a convic-
tion, if not raised before trial, Garland v. State of Wash-
ington, 232 U.S. 642.

NOTES OF ADVISORY COMMITTEE ON RULES—1987
AMENDMENT

The amendments are technical. No substantive

change is intended.
COMMITTEE NOTES ON RULES—2002 AMENDMENT

The language of Rule 10 has been amended as part of
the general restyling of the Criminal Rules to make
them more easily understood and to make style and
terminology consistent throughout the rules. These
changes are intended to be stylistic only, except as
noted below.

Read together, Rules 10 and 43 require the defendant
to be physically present in court for the arraignment.
See, e.g., Valenzuela-Gonzales v. United States, 915 F.2d
1276, 1280 (9th Cir. 1990) (Rules 10 and 43 are broader in
protection than the Constitution). The amendments to
Rule 10 create two exceptions to that requirement. The
first provides that the court may hold an arraignment
in the defendant’s absence when the defendant has
waived the right to be present in writing and the court
consents to that waiver. The second permits the court
to hold arraignments by video teleconferencing when
the defendant is at a different location. A conforming
amendment has also been made to Rule 43.

In amending Rule 10 and Rule 43, the Committee was
concerned that permitting a defendant to be absent
from the arraignment could be viewed as an erosion of
an important element of the judicial process. First, it
may be important for a defendant to see and experience
first-hand the formal impact of the reading of the
charge. Second, it may be necessary for the court to
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personally see and speak with the defendant at the ar-
raignment, especially when there is a real question
whether the defendant actually understands the grav-
ity of the proceedings. And third, there may be difficul-
ties in providing the defendant with effective and con-
fidential assistance of counsel if counsel, but not the
defendant, appears at the arraignment.

The Committee nonetheless believed that in appro-
priate circumstances the court, and the defendant,
should have the option of conducting the arraignment
in the defendant’s absence. The question of when it
would be appropriate for a defendant to waive an ap-
pearance is not spelled out in the rule. That is left to
the defendant and the court in each case.

A critical element to the amendment is that no mat-
ter how convenient or cost effective a defendant’s ab-
sence might be, the defendant’s right to be present in
court stands unless he or she waives that right in writ-
ing. Under the amendment, both the defendant and the
defendant’s attorney must sign the waiver. Further,
the amendment requires that the waiver specifically
state that the defendant has received a copy of the
charging instrument.

If the trial court has reason to believe that in a par-
ticular case the defendant should not be permitted to
waive the right, the court may reject the waiver and
require that the defendant actually appear in court.
That might be particularly appropriate when the court
wishes to discuss substantive or procedural matters in
conjunction with the arraignment and the court be-
lieves that the defendant’s presence is important in re-
solving those matters. It might also be appropriate to
reject a requested waiver where an attorney for the
government presents reasons for requiring the defend-
ant to appear personally.

The amendment does not permit waiver of an appear-
ance when the defendant is charged with a felony infor-
mation. In that instance, the defendant is required by
Rule 7(b) to be present in court to waive the indict-
ment. Nor does the amendment permit a waiver of ap-
pearance when the defendant is standing mute (see Rule
11(a)(4)), or entering a conditional plea (see Rule
11(a)(2)), a nolo contendere plea (see Rule 11(a)(3)), or a
guilty plea (see Rule 11(a)(1)). In each of those instances
the Committee believed that it was more appropriate
for the defendant to appear personally before the court.

It is important to note that the amendment does not
permit the defendant to waive the arraignment itself,
which may be a triggering mechanism for other rules.

Rule 10(c) addresses the second substantive change in
the rule. That provision permits the court to conduct
arraignments through video teleconferencing, if the de-
fendant waives the right to be arraigned in court. Al-
though the practice is now used in state courts and in
some federal courts, Rules 10 and 43 have generally pre-
vented federal courts from using that method for ar-
raignments in criminal cases. See, e.g., Valenzuela-
Goneales v. United States, supra (Rules 10 and 43 mandate
physical presence of defendant at arraignment and that
arraignment take place in open court). A similar
amendment was proposed by the Committee in 1993 and
published for public comment. The amendment was
later withdrawn from consideration in order to con-
sider the results of several planned pilot programs.
Upon further consideration, the Committee believed
that the benefits of using video teleconferencing out-
weighed the costs of doing so. This amendment also
parallels an amendment in Rule 5(f) that would permit
initial appearances to be conducted by video teleconfer-
encing.

In amending Rules 5, 10, and 43 (which generally re-
quires the defendant’s presence at all proceedings), the
Committee carefully considered the argument that per-
mitting a defendant to appear by video teleconfer-
encing might be considered an erosion of an important
element of the judicial process. Much can be lost when
video teleconferencing occurs. First, the setting itself
may not promote the public’s confidence in the integ-
rity and solemnity of a federal criminal proceeding;
that is the view of some who have witnessed the use of
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such proceedings in some state jurisdictions. While it is
difficult to quantify the intangible benefits and impact
of requiring a defendant to be brought before a federal
judicial officer in a federal courtroom, the Committee
realizes that something is lost when a defendant is not
required to make a personal appearance. A related con-
sideration is that the defendant may be located in a
room that bears no resemblance whatsoever to a judi-
cial forum and the equipment may be inadequate for
high-quality transmissions. Second, using video tele-
conferencing can interfere with counsel’s ability to
meet personally with his or her client at what, at least
in that jurisdiction, might be an important appearance
before a magistrate judge. Third, the defendant may
miss an opportunity to meet with family or friends,
and others who might be able to assist the defendant,
especially in any attempts to obtain bail. Finally, the
magistrate judge may miss an opportunity to accu-
rately assess the physical, emotional, and mental con-
dition of a defendant—a factor that may weigh on pre-
trial decisions, such as release from detention.

On the other hand, the Committee considered that in
some jurisdictions, the courts face a high volume of
criminal proceedings. The Committee was also per-
suaded to adopt the amendment because in some juris-
dictions delays may occur in travel time from one loca-
tion to another—in some cases requiring either the
magistrate judge or the participants to travel long dis-
tances. In those instances, it is not unusual for a de-
fense counsel to recognize the benefit of conducting a
video teleconferenced proceeding, which will eliminate
lengthy and sometimes expensive travel or permit the
arraignment to be conducted much sooner. Finally, the
Committee was aware that in some jurisdictions, court-
rooms now contain high quality technology for con-
ducting such procedures, and that some courts are al-
ready using video teleconferencing—with the consent
of the parties.

The Committee believed that, on balance and in ap-
propriate circumstances, the court and the defendant
should have the option of using video teleconferencing
for arraignments, as long as the defendant consents to
that procedure. The question of when it would be ap-
propriate for a defendant to consent is not spelled out
in the rule. That is left to the defendant and the court
in each case. Although the rule does not specify any
particular technical requirements regarding the system
to be used, if the equipment or technology is deficient,
the public may lose confidence in the integrity and dig-
nity of the proceedings.

The amendment does not require a court to adopt or
use video teleconferencing. In deciding whether to use
such procedures, a court may wish to consider estab-
lishing clearly articulated standards and procedures.
For example, the court would normally want to insure
that the location used for televising the video tele-
conferencing is conducive to the solemnity of a federal
criminal proceeding. That might require additional co-
ordination, for example, with the detention facility to
insure that the room, furniture, and furnishings reflect
the dignity associated with a federal courtroom. Provi-
sion should also be made to insure that the judge, or a
surrogate, is in a position to carefully assess the condi-
tion of the defendant. And the court should also con-
sider establishing procedures for insuring that counsel
and the defendant (and even the defendant’s immediate
family) are provided an ample opportunity to confer in
private.

Although the rule requires the defendant to waive a
personal appearance for an arraignment, the rule does
not require that the waiver for video teleconferencing
be in writing. Nor does it require that the defendant
waive that appearance in person, in open court. It
would normally be sufficient for the defendant to waive
an appearance while participating through a video tele-
conference.

The amendment leaves to the courts the decision
first, whether to permit video arraignments, and sec-
ond, the procedures to be used. The Committee was sat-
isfied that the technology has progressed to the point
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that video teleconferencing can address the concerns
raised in the past about the ability of the court and the
defendant to see each other and for the defendant and
counsel to be in contact with each other, either at the
same location or by a secure remote connection.

Rule 11. Pleas

(a) ENTERING A PLEA.

(1) In General. A defendant may plead not
guilty, guilty, or (with the court’s consent)
nolo contendere.

(2) Conditional Plea. With the consent of the
court and the government, a defendant may
enter a conditional plea of guilty or nolo con-
tendere, reserving in writing the right to have
an appellate court review an adverse deter-
mination of a specified pretrial motion. A de-
fendant who prevails on appeal may then with-
draw the plea.

(3) Nolo Contendere Plea. Before accepting a
plea of nolo contendere, the court must con-
sider the parties’ views and the public interest
in the effective administration of justice.

(4) Failure to Enter a Plea. If a defendant re-
fuses to enter a plea or if a defendant organi-
zation fails to appear, the court must enter a
plea of not guilty.

(b) CONSIDERING AND ACCEPTING A GUILTY OR
NoOLO CONTENDERE PLEA.

(1) Advising and Questioning the Defendant.
Before the court accepts a plea of guilty or
nolo contendere, the defendant may be placed
under oath, and the court must address the de-
fendant personally in open court. During this
address, the court must inform the defendant
of, and determine that the defendant under-
stands, the following:

(A) the government’s right, in a prosecu-
tion for perjury or false statement, to use
against the defendant any statement that
the defendant gives under oath;

(B) the right to plead not guilty, or having
already so pleaded, to persist in that plea;

(C) the right to a jury trial;

(D) the right to be represented by coun-
sel—and if necessary have the court appoint
counsel—at trial and at every other stage of
the proceeding;

(E) the right at trial to confront and cross-
examine adverse witnesses, to be protected
from compelled self-incrimination, to testify
and present evidence, and to compel the at-
tendance of witnesses;

(F) the defendant’s waiver of these trial
rights if the court accepts a plea of guilty or
nolo contendere;

(G) the nature of each charge to which the
defendant is pleading;

(H) any maximum possible penalty, includ-
ing imprisonment, fine, and term of super-
vised release;

(I) any mandatory minimum penalty;

(J) any applicable forfeiture;

(K) the court’s authority to order restitu-
tion;

(L) the court’s obligation to impose a spe-
cial assessment;

(M) the court’s obligation to apply the
Sentencing Guidelines, and the court’s dis-
cretion to depart from those guidelines
under some circumstances; and
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(N) the terms of any plea-agreement provi-
sion waiving the right to appeal or to collat-
erally attack the sentence.

(2) Ensuring That a Plea Is Voluntary. Before
accepting a plea of guilty or nolo contendere,
the court must address the defendant person-
ally in open court and determine that the plea
is voluntary and did not result from force,
threats, or promises (other than promises in a
plea agreement).

(8) Determining the Factual Basis for a Plea.
Before entering judgment on a guilty plea, the
court must determine that there is a factual
basis for the plea.

(c) PLEA AGREEMENT PROCEDURE.

(1) In General. An attorney for the govern-
ment and the defendant’s attorney, or the de-
fendant when proceeding pro se, may discuss
and reach a plea agreement. The court must
not participate in these discussions. If the de-
fendant pleads guilty or nolo contendere to ei-
ther a charged offense or a lesser or related of-
fense, the plea agreement may specify that an
attorney for the government will:

(A) not bring, or will move to dismiss,
other charges;

(B) recommend, or agree not to oppose the
defendant’s request, that a particular sen-
tence or sentencing range is appropriate or
that a particular provision of the Sentencing
Guidelines, or policy statement, or sentenc-
ing factor does or does not apply (such a rec-
ommendation or request does not bind the
court); or

(C) agree that a specific sentence or sen-
tencing range is the appropriate disposition
of the case, or that a particular provision of
the Sentencing Guidelines, or policy state-
ment, or sentencing factor does or does not
apply (such a recommendation or request
binds the court once the court accepts the
plea agreement).

(2) Disclosing a Plea Agreement. The parties
must disclose the plea agreement in open
court when the plea is offered, unless the court
for good cause allows the parties to disclose
the plea agreement in camera.

(3) Judicial Consideration of a Plea Agreement.

(A) To the extent the plea agreement is of
the type specified in Rule 11(c)(1)(A) or (C),
the court may accept the agreement, reject
it, or defer a decision until the court has re-
viewed the presentence report.

(B) To the extent the plea agreement is of
the type specified in Rule 11(c)(1)(B), the
court must advise the defendant that the de-
fendant has no right to withdraw the plea if
the court does not follow the recommenda-
tion or request.

(4) Accepting a Plea Agreement. If the court
accepts the plea agreement, it must inform
the defendant that to the extent the plea
agreement is of the type specified in Rule
11(c)(1)(A) or (C), the agreed disposition will be
included in the judgment.

(b) Rejecting a Plea Agreement. If the court re-
jects a plea agreement containing provisions
of the type specified in Rule 11(c)(1)(A) or (C),
the court must do the following on the record
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and in open court (or, for good cause, in cam-
era):

(A) inform the parties that the court re-
jects the plea agreement;

(B) advise the defendant personally that
the court is not required to follow the plea
agreement and give the defendant an oppor-
tunity to withdraw the plea; and

(C) advise the defendant personally that if
the plea is not withdrawn, the court may
dispose of the case less favorably toward the
defendant than the plea agreement con-
templated.

(d) WITHDRAWING A GUILTY OR NOLO CON-
TENDERE PLEA. A defendant may withdraw a
plea of guilty or nolo contendere:

(1) before the court accepts the plea, for any
reason or no reason; or
(2) after the court accepts the plea, but be-
fore it imposes sentence if:
(A) the court rejects a plea agreement
under Rule 11(c)(5); or
(B) the defendant can show a fair and just
reason for requesting the withdrawal.

(e) FINALITY OF A GUILTY OR NOLO CONTENDERE
PLEA. After the court imposes sentence, the de-
fendant may not withdraw a plea of guilty or
nolo contendere, and the plea may be set aside
only on direct appeal or collateral attack.

(f) ADMISSIBILITY OR INADMISSIBILITY OF A
PLEA, PLEA DISCUSSIONS, AND RELATED STATE-
MENTS. The admissibility or inadmissibility of a
plea, a plea discussion, and any related state-
ment is governed by Federal Rule of Evidence
410.

(g) RECORDING THE PROCEEDINGS. The proceed-
ings during which the defendant enters a plea
must be recorded by a court reporter or by a
suitable recording device. If there is a guilty
plea or a nolo contendere plea, the record must
include the inquiries and advice to the defend-
ant required under Rule 11(b) and (c).

(h) HARMLESS ERROR. A variance from the re-
quirements of this rule is harmless error if it
does not affect substantial rights.

(As amended Feb. 28, 1966, eff. July 1, 1966; Apr.
22, 1974, eff. Dec. 1, 1975; Pub. L. 94-64, §3(5)-(10),
July 31, 1975, 89 Stat. 371, 372; Apr. 30, 1979, eff.
Aug. 1, 1979, and Dec. 1, 1980; Apr. 28, 1982, eff.
Aug. 1, 1982; Apr. 28, 1983, eff. Aug. 1, 1983; Apr.
29, 1985, eff. Aug. 1, 1985; Mar. 9, 1987, eff. Aug. 1,
1987; Pub. L. 100-690, title VII, §7076, Nov. 18,
1988, 102 Stat. 4406; Apr. 25, 1989, eff. Dec. 1, 1989;
Apr. 26, 1999, eff. Dec. 1, 1999; Apr. 29, 2002, eff.
Dec. 1, 2002.)

NOTES OF ADVISORY COMMITTEE ON RULES—1944

1. This rule is substantially a restatement of existing
law and practice, 18 U.S.C. [former] 564 (Standing
mute); Fogus v. United States, 34 F.2d 97 (C.C.A. 4th)
(duty of court to ascertain that plea of guilty is intel-
ligently and voluntarily made).

2. The plea of nolo contendere has always existed in
the Federal courts, Hudson v. United States, 272 U.S. 451;
United States v. Norris, 281 U.S. 619. The use of the plea
is recognized by the Probation Act, 18 U.S.C. 724 [now
36561]. While at times criticized as theoretically lacking
in logical basis, experience has shown that it performs
a useful function from a practical standpoint.
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NOTES OF ADVISORY COMMITTEE ON RULES—1966
AMENDMENT

The great majority of all defendants against whom
indictments or informations are filed in the federal
courts plead guilty. Only a comparatively small num-
ber go to trial. See United States Attorneys Statistical
Report, Fiscal Year 1964, p. 1. The fairness and ade-
quacy of the procedures on acceptance of pleas of guilty
are of vital importance in according equal justice to all
in the federal courts.

Three changes are made in the second sentence. The
first change makes it clear that before accepting either
a plea of guilty or nolo contendere the court must de-
termine that the plea is made voluntarily with under-
standing of the nature of the charge. The second
change expressly requires the court to address the de-
fendant personally in the course of determining that
the plea is made voluntarily and with understanding of
the nature of the charge. The reported cases reflect
some confusion over this matter. Compare United States
v. Diggs, 304 F.2d 929 (6th Cir. 1962); Domenica v. United
States, 292 F.2d 483 (1st Cir. 1961); Gundlach v. United
States, 262 F.2d 72 (4th Cir. 1958), cert. den., 360 U.S. 904
(1959); and Julian v. United States, 236 F.2d 155 (6th Cir.
1956), which contain the implication that personal in-
terrogation of the defendant is the better practice even
when he is represented by counsel, with Meeks v. United
States, 298 F.2d 204 (5th Cir. 1962); Nunley v. United
States, 294 F.2d 579 (10th Cir. 1961), cert. den., 368 U.S.
991 (1962); and United States v. Von der Heide, 169 F.Supp.
560 (D.D.C. 1959).

The third change in the second sentence adds the
words ‘‘and the consequences of his plea’ to state what
clearly is the law. See, e.g., Von Moltke v. Gillies, 332
U.S. 708, 724 (1948); Kercheval v. United States, 274 U.S.
220, 223 (1927); Munich v. United States, 337 F.2d 356 (9th
Cir. 1964); Pilkington v. United States, 315 F.2d 204 (4th
Cir. 1963); Smith v. United States, 324 F.2d 436 (D.C. Cir.
1963); but cf. Marvel v. United States, 335 F.2d 101 (5th
Cir. 1964).

A new sentence is added at the end of the rule to im-
pose a duty on the court in cases where the defendant
pleads guilty to satisfy itself that there is a factual
basis for the plea before entering judgment. The court
should satisfy itself, by inquiry of the defendant or the
attorney for the government, or by examining the pre-
sentence report, or otherwise, that the conduct which
the defendant admits constitutes the offense charged in
the indictment or information or an offense included
therein to which the defendant has pleaded guilty.
Such inquiry should, e.g., protect a defendant who is in
the position of pleading voluntarily with an under-
standing of the nature of the charge but without realiz-
ing that his conduct does not actually fall within the
charge. For a similar requirement see Mich. Stat. Ann.
§28.1068 (1954); Mich. Sup. Ct. Rule 35A; In re Valle, 364
Mich. 471, 110 N.W.2d 673 (1961); People v. Barrows, 358
Mich. 267, 99 N.W.2d 347 (1959); People v. Bumpus, 355
Mich. 374, 94 N.W.2d 854 (1959); People v. Coates, 337 Mich.
56, 59 N.W.2d 83 (1953). See also Stinson v. United States,
316 F.2d 554 (5th Cir. 1963). The normal consequence of
a determination that there is not a factual basis for the
plea would be for the court to set aside the plea and
enter a plea of not guilty.

For a variety of reasons it is desirable in some cases
to permit entry of judgment upon a plea of nolo con-
tendere without inquiry into the factual basis for the
plea. The new third sentence is not, therefore, made ap-
plicable to pleas of nolo contendere. It is not intended
by this omission to reflect any view upon the effect of
a plea of nolo contendere in relation to a plea of guilty.
That problem has been dealt with by the courts. See
e.g., Lott v. United States, 367 U.S. 421, 426 (1961).

NOTES OF ADVISORY COMMITTEE ON RULES—1974
AMENDMENT

The amendments to rule 11 are designed to achieve
two principal objectives:

(1) Subdivision (c) prescribes the advice which the
court must give to insure that the defendant who
pleads guilty has made an informed plea.
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(2) Subdivision (e) provides a plea agreement proce-
dure designed to give recognition to the propriety of
plea discussions; to bring the existence of a plea agree-
ment out into the open in court; and to provide meth-
ods for court acceptance or rejection of a plea agree-
ment.

Other less basic changes are also made. The changes
are discussed in the order in which they appear in the
rule.

Subdivision (b) retains the requirement that the de-
fendant obtain the consent of the court in order to
plead nolo contendere. It adds that the court shall, in
deciding whether to accept the plea, consider the views
of the prosecution and of the defense and also the larg-
er public interest in the administration of criminal jus-
tice.

Although the plea of nolo contendere has long existed
in the federal courts, Hudson v. United States, 272 U.S.
451, 47 S.Ct. 127, 71 L.Ed. 347 (1926), the desirability of
the plea has been a subject of disagreement. Compare
Lane-Reticker, Nolo Contendere in North Carolina, 34
N.C.L.Rev. 280, 290-291 (1956), with Note. The Nature
and Consequences of the Plea of Nolo Contendere, 33
Neb.L.Rev. 428, 434 (1954), favoring the plea. The Amer-
ican Bar Association Project on Standards for Criminal
Justice takes the position that ‘‘the case for the nolo
plea is not strong enough to justify a minimum stand-
ard supporting its use,”” but because ‘‘use of the plea
contributes in some degree to the avoidance of unnec-
essary trials’” it does not proscribe use of the plea.
ABA, Standards Relating to Pleas of Guilty §1.1(a)
Commentary at 16 (Approved Draft, 1968).

A plea of nolo contendere is, for purposes of punish-
ment, the same as the plea of guilty. See discussion of
the history of the nolo plea in North Carolina v. Alford,
400 U.S. 25, 35-36 n. 8, 91 S.Ct. 160, 27 L.Ed.2d 162 (1970).
Note, The Nature and Consequences of the Plea of Nolo
Contendere, 33 Neb.L.Rev. 428, 430 (1954). A judgment
upon the plea is a conviction and may be used to apply
multiple offender statutes. Lenvin and Meyers, Nolo
Contendere: Its Nature and Implications, 51 Yale L.J.
1255, 1265 (1942). Unlike a plea of guilty, however, it can-
not be used against a defendant as an admission in a
subsequent criminal or civil case. 4 Wigmore §1066(4),
at 58 (3d ed. 1940, Supp. 1970); Rules of Evidence for
United States Courts and Magistrates, rule 803(22) (Nov.
1971). See Lenvin and Meyers, Nolo Contendere: Its Na-
ture and Implications, 51 Yale L.J. 1255 (1942); ABA
Standards Relating to Pleas of Guilty §§1.1(a) and (b),
Commentary at 15-18 (Approved Draft, 1968).

The factors considered relevant by particular courts
in determining whether to permit the plea of nolo con-
tendere vary. Compare United States v. Bagliore, 182
F.Supp. 714, 716 (E.D.N.Y. 1960), where the view is taken
that the plea should be rejected unless a compelling
reason for acceptance is established, with United States
v. Jones, 119 F.Supp. 288, 290 (S.D.Cal. 1954), where the
view is taken that the plea should be accepted in the
absence of a compelling reason to the contrary.

A defendant who desires to plead nolo contendere will
commonly want to avoid pleading guilty because the
plea of guilty can be introduced as an admission in sub-
sequent civil litigation. The prosecution may oppose
the plea of nolo contendere because it wants a definite
resolution of the defendant’s guilty or innocence either
for correctional purposes or for reasons of subsequent
litigation. ABA Standards Relating to Pleas of Guilty
§1.1(b) Commentary at 16-18 (Approved Draft, 1968).
Under subdivision (b) of the new rule the balancing of
the interests is left to the trial judge, who is mandated
to take into account the larger public interest in the
effective administration of justice.

Subdivision (c¢) prescribes the advice which the court
must give to the defendant as a prerequisite to the ac-
ceptance of a plea of guilty. The former rule required
that the court determine that the plea was made with
‘‘understanding of the nature of the charge and the
consequences of the plea.” The amendment identifies
more specifically what must be explained to the defend-
ant and also codifies, in the rule, the requirements of
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Boykin v. Alabama, 395 U.S. 238, 89 S.Ct. 1709, 23 L.Ed.2d
274 (1969), which held that a defendant must be apprised
of the fact that he relinquishes certain constitutional
rights by pleading guilty.

Subdivision (c) retains the requirement that the
court address the defendant personally. See McCarthy v.
United States, 394 U.S. 459, 466, 89 S.Ct. 1166, 22 L.Ed.2d
418 (1969). There is also an amendment to rule 43 to
make clear that a defendant must be in court at the
time of the plea.

Subdivision (c)(1) retains the current requirement
that the court determine that the defendant under-
stands the nature of the charge. This is a common re-
quirement. See ABA Standards Relating to Pleas of
Guilty §1.4(a) (Approved Draft, 1968); Illinois Supreme
Court Rule 402(a)(1) (1970), I11.Rev.Stat. 1973, ch. 110A,
§402(a)(1). The method by which the defendant’s under-
standing of the nature of the charge is determined may
vary from case to case, depending on the complexity of
the circumstances and the particular defendant. In
some cases, a judge may do this by reading the indict-
ment and by explaining the elements of the offense to
the defendants. Thompson, The Judge’s Responsibility
on a Plea of Guilty 62 W.Va.L.Rev. 213, 220 (1960); Reso-
lution of Judges of U.S. District Court for D.C., June 24,
1959.

Former rule 11 required the court to inform the de-
fendant of the ‘‘consequences of the plea.” Subdivision
(c)(2) changes this and requires instead that the court
inform the defendant of and determine that he under-
stands ‘‘the mandatory minimum penalty provided by
law, if any, and the maximum possible penalty pro-
vided by law for the offense to which the plea is of-
fered.”” The objective is to insure that a defendant
knows what minimum sentence the judge must impose
and what maximum sentence the judge may impose.
This information is usually readily ascertainable from
the face of the statute defining the crime, and thus it
is feasible for the judge to know specifically what to
tell the defendant. Giving this advice tells a defendant
the shortest mandatory sentence and also the longest
possible sentence for the offense to which he is pleading
guilty.

It has been suggested that it is desirable to inform a
defendant of additional consequences which might fol-
low from his plea of guilty. Durant v. United States, 410
F.2d 689 (1st Cir. 1969), held that a defendant must be in-
formed of his ineligibility for parole. Trujillo v. United
States, 377 F.2d 266 (bth Cir. 1967), cert. denied 389 U.S.
899, 88 S.Ct. 224, 19 L.Ed.2d 221 (1967), held that advice
about eligibility for parole is not required. It has been
suggested that a defendant be advised that a jury
might find him guilty only of a lesser included offense.
C. Wright, Federal Practice and Procedure: Criminal
§173 at 374 (1969). See contra Dorrough v. United States,
385 F'.2d 887 (5th Cir. 1967). The ABA Standards Relating
to Pleas of Guilty §1.4(c)(iii) (Approved Draft, 1968) rec-
ommend that the defendant be informed that he may be
subject to additional punishment if the offense charged
is one for which a different or additional punishment is
authorized by reason of the defendant’s previous con-
viction.

Under the rule the judge is not required to inform a
defendant about these matters, though a judge is free
to do so if he feels a consequence of a plea of guilty in
a particular case is likely to be of real significance to
the defendant. Currently, certain consequences of a
plea of guilty, such as parole eligibility, may be so
complicated that it is not feasible to expect a judge to
clearly advise the defendant. For example, the judge
may impose a sentence under 18 U.S.C. §4202 making
the defendant eligible for parole when he has served one
third of the judicially imposed maximum; or, under 18
U.S.C. §4208(a)(1), making parole eligibility after a
specified period of time less than one third of the maxi-
mum; or, under 18 U.S.C. §4208(a)(2), leaving eligibility
to the discretion of the parole board. At the time the
judge is required to advise the defendant of the conse-
quences of his plea, the judge will usually not have seen
the presentence report and thus will have no basis for

TITLE 18, APPENDIX—RULES OF CRIMINAL PROCEDURE

Page 48

giving a defendant any very realistic advice as to when
he might be eligible for parole. Similar complications
exist with regard to other, particularly collateral, con-
sequences of a plea of guilty in a given case.

Subdivisions (c)(3) and (4) specify the constitutional
rights that the defendant waives by a plea of guilty or
nolo contendere. These subdivisions are designed to
satisfy the requirements of understanding waiver set
forth in Boykin v. Alabama, 395 U.S. 238, 89 S.Ct. 1709, 23
L.Ed.2d 274 (1969). Subdivision (¢)(3) is intended to re-
quire that the judge inform the defendant and deter-
mine that he understands that he waives his fifth
amendment rights. The rule takes the position that the
defendant’s right not to incriminate himself is best ex-
plained in terms of his right to plead not guilty and to
persist in that plea if it has already been made. This is
language identical to that adopted in Illinois for the
same purpose. See Illinois Supreme Court Rule 402(a)(3)
(1970), I11.Rev.Stat. 1973, ch. 110A, §402(a)(3).

Subdivision (¢)(4) assumes that a defendant’s right to
have his guilt proved beyond a reasonable doubt and
the right to confront his accusers are best explained by
indicating that the right to trial is waived. Specifying
that there will be no future trial of any kind makes
this fact clear to those defendants who, though know-
ing they have waived trial by jury, are under the mis-
taken impression that some kind of trial will follow. Il-
linois has recently adopted similar language. Illinois
Supreme Court Rule 402(a)(4) (1970), I11.Rev.Stat. 1973,
ch. 110A, §402(a)(4). In explaining to a defendant that he
waives his right to trial, the judge may want to explain
some of the aspects of trial such as the right to con-
front witnesses, to subpoena witnesses, to testify in his
own behalf, or, if he chooses, not to testify. What is re-
quired, in this respect, to conform to Boykin is left to
future case-law development.

Subdivision (d) retains the requirement that the
court determine that a plea of guilty or nolo con-
tendere is voluntary before accepting it. It adds the re-
quirement that the court also inquire whether the de-
fendant’s willingness to plead guilty or nolo contendere
results from prior plea discussions between the attor-
ney for the government and the defendant or his attor-
ney. See Santobello v. New York, 404 U.S. 257, 261-262, 92
S.Ct. 495, 30 L.Ed.2d 427 (1971): ‘“The plea must, of
course, be voluntary and knowing and if it was induced
by promises, the essence of those promises must in
some way be made known.”” Subdivisions (d) and (e) af-
ford the court adequate basis for rejecting an improper
plea agreement induced by threats or inappropriate
promises.

The new rule specifies that the court personally ad-
dress the defendant in determining the voluntariness of
the plea.

By personally interrogating the defendant, not only
will the judge be better able to ascertain the plea’s vol-
untariness, but he will also develop a more complete
record to support his determination in a subsequent
post-conviction attack. * * * Both of these goals are
undermined in proportion to the degree the district
judge resorts to ‘‘assumptions’ not based upon re-
corded responses to his inquiries. McCarthy v. United
States, 394 U.S. 459, 466, 467, 89 S.Ct. 1166, 22 L.Ed.2d 418
(1969).

Subdivision (e) provides a plea agreement procedure.
In doing so it gives recognition to the propriety of plea
discussions and plea agreements provided that they are
disclosed in open court and subject to acceptance or re-
jection by the trial judge.

Although reliable statistical information is limited,
one recent estimate indicated that guilty pleas account
for the disposition of as many as 95% of all criminal
cases. ABA Standards Relating to Pleas of Guilty, pp.
1-2 (Approved Draft, 1968). A substantial number of
these are the result of plea discussions. The President’s
Commission on Law Enforcement and Administration
of Justice, Task Force Report: The Courts 9 (1967); D.
Newman, Conviction: The Determination of Guilt or In-
nocence Without Trial 3 (1966); L. Weinreb, Criminal
Process 437 (1969); Note, Guilty Plea Bargaining: Com-
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promises by Prosecutors To Secure Guilty Pleas, 112
U.Pa.L.Rev. 865 (1964).

There is increasing acknowledgement of both the in-
evitability and the propriety of plea agreements. See,
e.g., ABA Standards Relating to Pleas of Guilty §3.1
(Approved Draft, 1968); Illinois Supreme Court Rule 402
(1970), Il1.Rev.Stat. 1973, ch. 110A, §402.

In Brady v. United States, 397 U.S. 742, 7562-753, 90 S.Ct.
1463, 25 L..Ed.2d 747 (1970), the court said:

Of course, that the prevalence of guilty pleas is ex-
plainable does not necessarily validate those pleas or
the system which produces them. But we cannot hold
that it is unconstitutional for the State to extend a
benefit to a defendant who in turn extends a substan-
tial benefit to the State and who demonstrates by his
plea that he is ready and willing to admit his crime and
to enter the correctional system in a frame of mind
that affords hope for success in rehabilitation over a
shorter period of time than might otherwise be nec-
essary.

In Santobello v. New York, 404 U.S. 257, 260, 92 S.Ct. 495,
498, 30 L.Ed.2d 427 (1971), the court said:

The disposition of criminal charges by agreement be-
tween the prosecutor and the accused, sometimes loose-
ly called ‘‘plea bargaining,” is an essential component
of the administration of justice. Properly administered,
it is to be encouraged.

Administratively, the criminal justice system has
come to depend upon pleas of guilty and, hence, upon
plea discussions. See, e.g., President’s Commission on
Law Enforcement and Administration of Justice, Task
Force Report. The Courts 9 (1967); Note, Guilty Plea
Bargaining: Compromises By Prosecutors To Secure
Guilty Pleas, 112 U.Pa.L.Rev. 865 (1964). But expediency
is not the basis for recognizing the propriety of a plea
agreement practice. Properly implemented, a plea
agreement procedure is consistent with both effective
and just administration of the criminal law. Santobello
v. New York, 404 U.S. 257, 92 S.Ct. 495, 30 L.Ed.2d 427.
This is the conclusion reached in the ABA Standards
Relating to Pleas of Guilty §1.8 (Approved Draft, 1968);
the ABA Standards Relating to The Prosecution Func-
tion and The Defense Function pp. 243-253 (Approved
Draft, 1971); and the ABA Standards Relating to the
Function of the Trial Judge, §4.1 (App.Draft, 1972). The
Supreme Court of California recently recognized the
propriety of plea bargaining. See People v. West, 3 Cal.3d
595, 91 Cal.Rptr. 385, 477 P.2d 409 (1970). A plea agree-
ment procedure has recently been decided in the Dis-
trict of Columbia Court of General Sessions upon the
recommendation of the United States Attorney. See 51
F.R.D. 109 (1971).

Where the defendant by his plea aids in insuring
prompt and certain application of correctional meas-
ures, the proper ends of the criminal justice system are
furthered because swift and certain punishment serves
the ends of both general deterrence and the rehabilita-
tion of the individual defendant. Cf. Note, The Influ-
ence of the Defendant’s Plea on Judicial Determination
of Sentence, 66 Yale L.J. 204, 211 (1956). Where the de-
fendant has acknowledged his guilt and shown a will-
ingness to assume responsibility for his conduct, it has
been thought proper to recognize this in sentencing.
See also ALI, Model Penal Code §7.01 (P.O.D. 1962);
NPPA Guides for Sentencing (1957). Granting a charge
reduction in return for a plea of guilty may give the
sentencing judge needed discretion, particularly where
the facts of a case do not warrant the harsh conse-
quences of a long mandatory sentence or collateral
consequences which are unduly severe. A plea of guilty
avoids the necessity of a public trial and may protect
the innocent victim of a crime against the trauma of
direct and cross-examination.

Finally, a plea agreement may also contribute to the
successful prosecution of other more serious offenders.
See D. Newman, Conviction: The Determination of
Guilt or Innocence Without Trial, chs. 2 and 3 (1966);
Note, Guilty Plea Bargaining: Compromises By Pros-
ecutors To Secure Guilty Pleas, 112 U.Pa.L.Rev. 865, 881
(1964).
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Where plea discussions and agreements are viewed as
proper, it is generally agreed that it is preferable that
the fact of the plea agreement be disclosed in open
court and its propriety be reviewed by the trial judge.

We have previously recognized plea bargaining as an
ineradicable fact. Failure to recognize it tends not to
destroy it but to drive it underground. We reiterate
what we have said before: that when plea bargaining
occurs it ought to be spread on the record [The Bench
Book prepared by the Federal Judicial Center for use
by United States District Judges now suggests that the
defendant be asked by the court ‘‘if he believes there is
any understanding or if any predictions have been
made to him concerning the sentence he will receive.”
Bench Book for United States District Judges, Federal
Judicial Center (1969) at 1.05.3.] and publicly disclosed.
United States v. Williams, 407 F.2d 940 (4th Cir. 1969). * * *
In the future we think that the district judges should
not only make the general inquiry under Rule 11 as to
whether the plea of guilty has been coerced or induced
by promises, but should specifically inquire of counsel
whether plea bargaining has occurred. Logically the
general inquiry should elicit information about plea
bargaining, but it seldom has in the past. Raines v.
United States, 423 F.2d 526, 530 (4th Cir. 1970).

In the past, plea discussions and agreements have oc-
curred in an informal and largely invisible manner.
Enker, Perspectives on Plea Bargaining, in President’s
Commission on Law Enforcement and Administration
of Justice, Task Force Report: The Courts 108, 115
(1967). There has often been a ritual of denial that any
promises have been made, a ritual in which judges,
prosecutors, and defense counsel have participated.
ABA Standards Relating to Pleas of Guilty §3.1, Com-
mentary at 60-69 (Approved Draft 1968); Task Force Re-
port: The Courts 9. Consequently, there has been a lack
of effective judicial review of the propriety of the
agreements, thus increasing the risk of real or appar-
ent unfairness. See ABA Standards Relating to Pleas of
Guilty §3.1, Commentary at 60 et seq.; Task Force Re-
port: The Courts 9-13.

The procedure described in subdivision (e) is designed
to prevent abuse of plea discussions and agreements by
providing appropriate and adequate safeguards.

Subdivision (e)(1) specifies that the ‘‘attorney for the
government and the attorney for the defendant or the
defendant when acting pro se may’’ participate in plea
discussions. The inclusion of ‘‘the defendant when act-
ing pro se” is intended to reflect the fact that there are
situations in which a defendant insists upon represent-
ing himself. It may be desirable that an attorney for
the government not enter plea discussions with a de-
fendant personally. If necessary, counsel can be ap-
pointed for purposes of plea discussions. (Subdivision
(d) makes it mandatory that the court inquire of the
defendant whether his plea is the result of plea discus-
sions between him and the attorney for the govern-
ment. This is intended to enable the court to reject an
agreement reached by an unrepresented defendant un-
less the court is satisfied that acceptance of the agree-
ment adequately protects the rights of the defendant
and the interests of justice.) This is substantially the
position of the ABA Standards Relating to Pleas of
Guilty §3.1(a), Commentary at 65-66 (Approved Draft,
1968). Apparently, it is the practice of most prosecuting
attorneys to enter plea discussions only with defend-
ant’s counsel. Note, Guilty Plea Bargaining: Com-
promises By Prosecutors To Secure Guilty Pleas, 112
U.Pa.L.Rev. 865, 904 (1964). Discussions without benefit
of counsel increase the likelihood that such discussions
may be unfair. Some courts have indicated that plea
discussions in the absence of defendant’s attorney may
be constitutionally prohibited. See Anderson v. North
Carolina, 221 F.Supp. 930, 935 (W.D.N.C.1963); Shape v.
Sigler, 230 F.Supp. 601, 606 (D.Neb. 1964).

Subdivision (e)(1) is intended to make clear that
there are four possible concessions that may be made in
a plea agreement. First, the charge may be reduced to
a lesser or related offense. Second, the attorney for the
government may promise to move for dismissal of
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other charges. Third, the attorney for the government
may agree to recommend or not oppose the imposition
of a particular sentence. Fourth, the attorneys for the
government and the defense may agree that a given
sentence is an appropriate disposition of the case. This
is made explicit in subdivision (e)(2) where reference is
made to an agreement made ‘‘in the expectation that a
specific sentence will be imposed.” See Note, Guilty
Plea Bargaining: Compromises By Prosecutors To Se-
cure Guilty Pleas, 112 U.Pa.L.Rev. 865, 898 (1964).

Subdivision (e)(1) prohibits the court from participat-
ing in plea discussions. This is the position of the ABA
Standards Relating to Pleas of Guilty §3.3(a) (Approved
Draft, 1968).

It has been stated that it is common practice for a
judge to participate in plea discussions. See D. New-
man, Conviction: The Determination of Guilt or Inno-
cence Without Trial 32-52, 78-104 (1966); Note, Guilty
Plea Bargaining: Compromises By Prosecutors To Se-
cure Guilty Pleas, 112 U.Pa.L.Rev. 865, 891, 905 (1964).

There are valid reasons for a judge to avoid involve-
ment in plea discussions. It might lead the defendant to
believe that he would not receive a fair trial, were
there a trial before the same judge. The risk of not
going along with the disposition apparently desired by
the judge might induce the defendant to plead guilty,
even if innocent. Such involvement makes it difficult
for a judge to objectively assess the voluntariness of
the plea. See ABA Standards Relating to Pleas of
Guilty §3.3(a), Commentary at 72-74 (Approved Draft,
1968); Note, Guilty Plea Bargaining: Compromises By
Prosecutors To Secure Guilty Pleas, 112 U.Pa.L.Rev.
865, 891-892 (1964); Comment, Official Inducements to
Plead Guilty: Suggested Morals for a Marketplace, 32
U.Chi.L.Rev. 167, 180-183 (1964); Informal Opinion No. 779
ABA Professional Ethics Committee (‘‘A judge should
not be a party to advance arrangements for the deter-
mination of sentence, whether as a result of a guilty
plea or a finding of guilt based on proof.”’), 51 A.B.A.J.
444 (1965). As has been recently pointed out:

The unequal positions of the judge and the accused,
one with the power to commit to prison and the other
deeply concerned to avoid prison, as once raise a ques-
tion of fundamental fairness. When a judge becomes a
participant in plea bargaining he brings to bear the full
force and majesty of his office. His awesome power to
impose a substantially longer or even maximum sen-
tence in excess of that proposed is present whether re-
ferred to or not. A defendant needs no reminder that if
he rejects the proposal, stands upon his right to trial
and is convicted, he faces a significantly longer sen-
tence. United States ex rel. Elksnis v. Gilligan, 256 F.Supp.
244, 254 (S.D.N.Y. 1966).

On the other hand, one commentator has taken the
position that the judge may be involved in discussions
either after the agreement is reached or to help elicit
facts and an agreement. Enker, Perspectives on Plea
Bargaining, in President’s Commission on Law En-
forcement and Administration of Justice, Task Force
Report: The Courts 108, 117-118 (1967).

The amendment makes clear that the judge should
not participate in plea discussions leading to a plea
agreement. It is contemplated that the judge may par-
ticipate in such discussions as may occur when the plea
agreement is disclosed in open court. This is the posi-
tion of the recently adopted Illinois Supreme Court
Rule 402(d)(1) (1970), Ill.Rev.Stat. 1973, ch. 110A,
§402(d)(1). As to what may constitute ‘‘participation,”
contrast People v. Earegood, 12 Mich.App. 256, 268-269,
162 N.W.2d 802, 809-810 (1968), with Kruse v. State, 47
Wis.2d 460, 177 N.W.2d 322 (1970).

Subdivision (e)(2) provides that the judge shall re-
quire the disclosure of any plea agreement in open
court. In People v. West, 3 Cal.3d 595, 91 Cal.Rptr. 385, 477
P.2d 409 (1970), the court said:

[T]he basis of the bargain should be disclosed to the
court and incorporated in the record. * * *

Without limiting that court to those we set forth, we
note four possible methods of incorporation: (1) the bar-
gain could be stated orally and recorded by the court
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reporter, whose notes then must be preserved or tran-
scribed; (2) the bargain could be set forth by the clerk
in the minutes of the court; (3) the parties could file a
written stipulation stating the terms of the bargain; (4)
finally, counsel or the court itself may find it useful to
prepare and utilize forms for the recordation of plea
bargains. 91 Cal.Rptr. 393, 394, 477 P.2d at 417, 418.

The District of Columbia Court of General Sessions is
using a ‘‘Sentence-Recommendation Agreement’’ form.

Upon notice of the plea agreement, the court is given
the option to accept or reject the agreement or defer
its decision until receipt of the presentence report.

The judge may, and often should, defer his decision
until he examines the presentence report. This is made
possible by rule 32 which allows a judge, with the de-
fendant’s consent, to inspect a presentence report to
determine whether a plea agreement should be accept-
ed. For a discussion of the use of conditional plea ac-
ceptance, see ABA Standards Relating to Pleas of
Guilty §3.3(b), Commentary at 74-76, and Supplement,
Proposed Revisions §3.3(b) at 2-3 (Approved Draft, 1968);
Illinois  Supreme Court Rule 402(d)(2) (1970),
I11.Rev.Stat. 1973, ch. 110A, §402(d)(2).

The plea agreement procedure does not attempt to
define criteria for the acceptance or rejection of a plea
agreement. Such a decision is left to the discretion of
the individual trial judge.

Subdivision (e)(3) makes is mandatory, if the court
decides to accept the plea agreement, that it inform
the defendant that it will embody in the judgment and
sentence the disposition provided in the plea agree-
ment, or one more favorable to the defendant. This
serves the purpose of informing the defendant imme-
diately that the agreement will be implemented.

Subdivision (e)(4) requires the court, if it rejects the
plea agreement, to inform the defendant of this fact
and to advise the defendant personally, in open court,
that the court is not bound by the plea agreement. The
defendant must be afforded an opportunity to withdraw
his plea and must be advised that if he persists in his
guilty plea or plea of nolo contendere, the disposition
of the case may be less favorable to him than that con-
templated by the plea agreement. That the defendant
should have the opportunity to withdraw his plea if the
court rejects the plea agreement is the position taken
in ABA Standards Relating to Pleas of Guilty, Supple-
ment, Proposed Revisions §2.1(a)(ii)(5) (Approved Draft,
1968). Such a rule has been adopted in Illinois. Illinois
Supreme Court Rule 402(d)(2) (1970), I11.Rev.Stat. 1973,
ch. 110A, §402(d)(2).

If the court rejects the plea agreement and affords
the defendant the opportunity to withdraw the plea,
the court is not precluded from accepting a guilty plea
from the same defendant at a later time, when such
plea conforms to the requirements of rule 11.

Subdivision (e)(6) makes it mandatory that, except
for good cause shown, the court be notified of the exist-
ence of a plea agreement at the arraignment or at an-
other time prior to trial fixed by the court. Having a
plea entered at this stage provides a reasonable time
for the defendant to consult with counsel and for coun-
sel to complete any plea discussions with the attorney
for the government. ABA Standards Relating to Pleas
of Guilty §1.3 (Approved Draft, 1968). The objective of
the provision is to make clear that the court has au-
thority to require a plea agreement to be disclosed suf-
ficiently in advance of trial so as not to interfere with
the efficient scheduling of criminal cases.

Subdivision (e)(6) is taken from rule 410, Rules of Evi-
dence for United States Courts and Magistrates (Nov.
1971). See Advisory Committee Note thereto. See also
the ABA Standards Relating to Pleas of Guilty §2.2
(Approved Draft, 1968); Illinois Supreme Court Rule
402(f) (1970), I11.Rev.Stat. 1973, ch. 110A, §402(f).

Subdivision (f) retains the requirement of old rule 11
that the court should not enter judgment upon a plea
of guilty without making such an inquiry as will sat-
isfy it that there is a factual basis for the plea. The
draft does not specify that any particular type of in-
quiry be made. See Santobello v. New York, 404 U.S. 257,
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261, 92 S.Ct. 495, 30 L.Ed.2d 427 (1971); ‘“‘Fed.Rule
Crim.Proc. 11, governing pleas in federal courts, now
makes clear that the sentencing judge must develop, on
the record, the factual basis for the plea, as, for exam-
ple, by having the accused describe the conduct that
gave rise to the charge.”” An inquiry might be made of
the defendant, of the attorneys for the government and
the defense, of the presentence report when one is
available, or by whatever means is appropriate in a spe-
cific case. This is the position of the ABA Standards
Relating to Pleas of Guilty §1.6 (Approved Draft, 1968).
Where inquiry is made of the defendant himself it may
be desirable practice to place the defendant under oath.
With regard to a determination that there is a factual
basis for a plea of guilty to a ‘‘lessor or related of-
fense,” compare ABA Standards Relating to Pleas of
Guilty §3.1(b)(ii), Commentary at 67-68 (Approved
Draft, 1968), with ALI, Model Penal Code §1.07(5)
(P.0.D. 1962). The rule does not speak directly to the
issue of whether a judge may accept a plea of guilty
where there is a factual basis for the plea but the de-
fendant asserts his innocence. North Carolina v. Alford,
400 U.S. 25, 91 S.Ct. 160, 27 L.Ed.2d 162 (1970). The proce-
dure in such case would seem to be to deal with this as
a plea of nolo contendere, the acceptance of which
would depend upon the judge’s decision as to whether
acceptance of the plea is consistent with ‘‘the interest
of the public in the effective administration of justice”’
[new rule 11(b)]. The defendant who asserts his inno-
cence while pleading guilty or nolo contendere is often
difficult to deal with in a correctional setting, and it
may therefore be preferable to resolve the issue of guilt
or innocence at the trial stage rather than leaving that
issue unresolved, thus complicating subsequent correc-
tional decisions. The rule is intended to make clear
that a judge may reject a plea of nolo contendere and
require the defendant either to plead not guilty or to
plead guilty under circumstances in which the judge is
able to determine that the defendant is in fact guilty
of the crime to which he is pleading guilty.

Subdivision (g) requires that a verbatim record be
kept of the proceedings. If there is a plea of guilty or
nolo contendere, the record must include, without limi-
tation, the court’s advice to the defendant, the inquiry
into the voluntariness of the plea and the plea agree-
ment, and the inquiry into the accuracy of the plea.
Such a record is important in the event of a postconvic-
tion attack. ABA Standards Relating to Pleas of Guilty
§1.7 (Approved Draft, 1968). A similar requirement was
adopted in Illinois: Illinois Supreme Court Rule 402(e)
(1970), I11.Rev.Stat. 1973, ch. 110A, §402(e).

NOTES OF COMMITTEE ON THE JUDICIARY, HOUSE
REPORT NO. 94-247; 1975 AMENDMENT

A. Amendments Proposed by the Supreme Court.
Rule 11 of the Federal Rules of Criminal Procedure
deals with pleas. The Supreme Court has proposed to
amend this rule extensively.

Rule 11 provides that a defendant may plead guilty,
not guilty, or nolo contendere. The Supreme Court’s
amendments to Rule 11(b) provide that a nolo con-
tendere plea ‘‘shall be accepted by the court only after
due consideration of the views of the parties and the in-
terest of the public in the effective administration of
justice.”

The Supreme Court amendments to Rule 11(c) spell
out the advise that the court must give to the defend-
ant before accepting the defendant’s plea of guilty or
nolo contendere. The Supreme Court amendments to
Rule 11(d) set forth the steps that the court must take
to insure that a guilty or nolo contendere plea has been
voluntarily made.

The Supreme Court amendments to Rule 11(e) estab-
lish a plea agreement procedure. This procedure per-
mits the parties to discuss disposing of a case without
a trial and sets forth the type of agreements that the
parties can reach concerning the disposition of the
case. The procedure is not mandatory; a court is free
not to permit the parties to present plea agreements to
it.
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The Supreme Court amendments to Rule 11(f) require
that the court, before entering judgment upon a plea of
guilty, satisfy itself that ‘“‘there is a factual basis for
the plea.” The Supreme Court amendments to Rule
11(g) require that a verbatim record be kept of the pro-
ceedings at which the defendant enters a plea.

B. Committee Action. The proposed amendments to
Rule 11, particularly those relating to the plea nego-
tiating procedure, have generated much comment and
criticism. No observer is entirely happy that our crimi-
nal justice system must rely to the extent it does on
negotiated dispositions of cases. However, crowded
court dockets make plea negotiating a fact that the
Federal Rules of Criminal Procedure should contend
with. The Committee accepts the basic structure and
provisions of Rule 11(e).

Rule 11(e) as proposed permits each federal court to
decide for itself the extent to which it will permit plea
negotiations to be carried on within its own jurisdic-
tion. No court is compelled to permit any plea negotia-
tions at all. Proposed Rule 11(e) regulates plea negotia-
tions and agreements if, and to the extent that, the
court permits such negotiations and agreements. [Pro-
posed Rule 11(e) has been criticized by some federal
judges who read it to mandate the court to permit plea
negotiations and the reaching of plea agreements. The
Advisory Committee stressed during its testimony that
the rule does not mandate that a court permit any
form of plea agreement to be presented to it. See, e.g.,
the remarks of United States Circuit Judge William H.
Webster in Hearings II, at 196. See also the exchange of
correspondence between Judge Webster and United
States District Judge Frank A. Kaufman in Hearings
II, at 289-90.]

Proposed Rule 11(e) contemplates 4 different types of
plea agreements. First, the defendant can plead guilty
or nolo contendere in return for the prosecutor’s reduc-
ing the charge to a less serious offense. Second, the de-
fendant can plead guilty or nolo contendere in return
for the prosecutor dropping, or not bringing, a charge
or charges relating to other offenses. Third, the defend-
ant can plead guilty or nolo contendere in return for
the prosecutor’s recommending a sentence. Fourth, the
defendant and prosecutor can agree that a particular
sentence is the appropriate disposition of the case. [It
is apparent, though not explicitly stated, that Rule
11(e) contemplates that the plea agreement may bind
the defendant to do more than just plead guilty or nolo
contendere. For example, the plea agreement may bind
the defendant to cooperate with the prosecution in a
different investigation. The Committee intends by its
approval of Rule 11(e) to permit the parties to agree on
such terms in a plea agreement.]

The Committee added language in subdivisions (e)(2)
and (e)(4) to permit a plea agreement to be disclosed to
the court, or rejected by it, in camera. There must be
a showing of good cause before the court can conduct
such proceedings in camera. The language does not ad-
dress itself to whether the showing of good cause may
be made in open court or in camera. That issue is left
for the courts to resolve on a case-by-case basis. These
changes in subdivisions (e)(2) and (e)(4) will permit a
fair trial when there is substantial media interest in a
case and the court is rejecting a plea agreement.

The Committee added an exception to subdivision
(e)(6). That subdivision provides:

Evidence of a plea of guilty, later withdrawn, or
a plea of nolo contendere, or of an offer to plead
guilty or nolo contendere to the crime charged or
any other crime, or of statements made in connec-
tion with any of the foregoing pleas or offers, is not
admissible in any civil or criminal proceeding
against the person who made the plea or offer.

The Committee’s exception permits the use of such
evidence in a perjury or false statement prosecution
where the plea, offer, or related statement was made by
the defendant on the record, under oath and in the
presence of counsel. The Committee recognizes that
even this limited exception may discourage defendants
from being completely candid and open during plea ne-
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gotiations and may even result in discouraging the
reaching of plea agreements. However, the Committee
believes hat, on balance, it is more important to pro-
tect the integrity of the judicial process from willful
deceit and untruthfulness. [The Committee does not in-
tend its language to be construed as mandating or en-
couraging the swearing-in of the defendant during pro-
ceedings in connection with the disclosure and accept-
ance or rejection of a plea agreement.]

The Committee recast the language of Rule 11(c),
which deals with the advice given to a defendant before
the court can accept his plea of guilty or nolo con-
tendere. The Committee acted in part because it be-
lieved that the warnings given to the defendant ought
to include those that Boykin v. Alabama, 395 U.S. 238
(1969), said were constitutionally required. In addition,
and as a result of its change in subdivision (e)(6), the
Committee thought if only fair that the defendant be
warned that his plea of guilty (later withdrawn) or nolo
contendere, or his offer of either plea, or his statements
made in connection with such pleas or offers, could
later be used against him in a perjury trial if made
under oath, on the record, and in the presence of coun-
sel.

NOTES OF CONFERENCE COMMITTEE, HOUSE REPORT NO.
94-414; 1975 AMENDMENT

Note to subdivision (¢). Rule 11(c) enumerates certain
things that a judge must tell a defendant before the
judge can accept that defendant’s plea of guilty or nolo
contendere. The House version expands upon the list
originally proposed by the Supreme Court. The Senate
version adopts the Supreme Court’s proposal.

The Conference adopts the House provision.

Note to subdivision (e)(1). Rule 11(e)(1) outlines some
general considerations concerning the plea agreement
procedure. The Senate version makes nonsubstantive
change in the House version.

The Conference adopts the Senate provision.

Note to subdivision (e)(6). Rule 11(e)(6) deals with the
use of statements made in connection with plea agree-
ments. The House version permits a limited use of pleas
of guilty, later withdrawn, or nolo contendere, offers of
such pleas, and statements made in connection with
such pleas or offers. Such evidence can be used in a per-
jury or false statement prosecution if the plea, offer, or
related statement was made under oath, on the record,
and in the presence of counsel. The Senate version per-
mits evidence of voluntary and reliable statements
made in court on the record to be used for the purpose
of impeaching the credibility of the declarant or in a
perjury or false statement prosecution.

The Conference adopts the House version with
changes. The Conference agrees that neither a plea nor
the offer of a plea ought to be admissible for any pur-
pose. The Conference-adopted provision, therefore, like
the Senate provision, permits only the use of state-
ments made in connection with a plea of guilty, later
withdrawn, or a plea of nolo contendere, or in connec-
tion with an offer of a guilty or nolo contendere plea.

NOTES OF ADVISORY COMMITTEE ON RULES—1979
AMENDMENT

Note to Subdivision (e)(2). The amendment to rule
11(e)(2) is intended to clarify the circumstances in
which the court may accept or reject a plea agreement,
with the consequences specified in subdivision (e)(3)
and (4). The present language has been the cause of
some confusion and has led to results which are not en-
tirely consistent. Compare United States v. Sarubbi, 416
F.Supp. 633 (D. N.J. 1976); with United States v. Hull, 413
F.Supp. 145 (E.D. Tenn. 1976).

Rule 11(e)(1) specifies three types of plea agreements,
namely, those in which the attorney for the govern-
ment might

(A) move for dismissal of other charges; or

(B) make a recommendation, or agree not to oppose
the defendant’s request, for a particular sentence,
with the understanding that such recommendation or
request shall not be binding upon the court; or
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(C) agree that a specific sentence is the appropriate
disposition of the case.

A (B) type of plea agreement is clearly of a different
order than the other two, for an agreement to rec-
ommend or not to oppose is discharged when the pros-
ecutor performs as he agreed to do. By comparison,
critical to a type (A) or (C) agreement is that the de-
fendant receive the contemplated charge dismissal or
agreed-to sentence. Consequently, there must ulti-
mately be an acceptance or rejection by the court of a
type (A) or (C) agreement so that it may be determined
whether the defendant shall receive the bargained-for
concessions or shall instead be afforded an opportunity
to withdraw his plea. But this is not so as to a type (B)
agreement; there is no ‘‘disposition provided for” in
such a plea agreement so as to make the acceptance
provisions of subdivision (e)(3) applicable, nor is there
a need for rejection with opportunity for withdrawal
under subdivision (e)(4) in light of the fact that the de-
fendant knew the nonbinding character of the recom-
mendation or request. United States v. Henderson, 565
F.2d 1119 (9th Cir. 1977); United States v. Savage, 561 F.2d
554 (4th Cir. 1977).

Because a type (B) agreement is distinguishable from
the others in that it involves only a recommendation
or request not binding upon the court, it is important
that the defendant be aware that this is the nature of
the agreement into which he has entered. The proce-
dure contemplated by the last sentence of amended
subdivision (e)(2) will establish for the record that
there is such awareness. This provision conforms to
ABA Standards Relating to Pleas of Guilty §1.5 (Ap-
proved Draft, 1968), which provides that ‘‘the court
must advise the defendant personally that the recom-
mendations of the prosecuting attorney are not binding
on the court.”

Sometimes a plea agreement will be partially but not
entirely of the (B) type, as where a defendant, charged
with counts 1, 2 and 3, enters into an agreement with
the attorney for the government wherein it is agreed
that if defendant pleads guilty to count 1, the prosecu-
tor will recommend a certain sentence as to that count
and will move for dismissal of counts 2 and 3. In such
a case, the court must take particular care to ensure
that the defendant understands which components of
the agreement involve only a (B) type recommendation
and which do not. In the above illustration, that part
of the agreement which contemplates the dismissal of
counts 2 and 3 is an (A) type agreement, and thus under
rule 11(e) the court must either accept the agreement
to dismiss these counts or else reject it and allow the
defendant to withdraw his plea. If rejected, the defend-
ant must be allowed to withdraw the plea on count 1
even if the type (B) promise to recommend a certain
sentence on that count is kept, for a multi-faceted plea
agreement is nonetheless a single agreement. On the
other hand, if counts 2 and 3 are dismissed and the sen-
tence recommendation is made, then the defendant is
not entitled to withdraw his plea even if the sentence
recommendation is not accepted by the court, for the
defendant received all he was entitled to under the var-
ious components of the plea agreement.

Note to Subdivision (e)(6). The major objective of the
amendment to rule 11(e)(6) is to describe more pre-
cisely, consistent with the original purpose of the pro-
vision, what evidence relating to pleas or plea discus-
sions is inadmissible. The present language is suscep-
tible to interpretation which would make it applicable
to a wide variety of statements made under various cir-
cumstances other than within the context of those plea
discussions authorized by rule 11(e) and intended to be
protected by subdivision (e)(6) of the rule. See United
States v. Herman, 544 F.2d 791 (bth Cir. 1977), discussed
herein.

Fed.R.Ev. 410, as originally adopted by Pub. L. 93-595,
provided in part that ‘‘evidence of a plea of guilty, later
withdrawn, or a plea of nolo contendere, or of an offer
to plead guilty or nolo contendere to the crime charged
or any other crime, or of statements made in connec-
tion with any of the foregoing pleas or offers, is not ad-
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missible in any civil or criminal action, case, or pro-
ceeding against the person who made the plea or offer.”
(This rule was adopted with the proviso that it ‘‘shall
be superseded by any amendment to the Federal Rules
of Criminal Procedure which is inconsistent with this
rule.”) As the Advisory Committee Note explained:
‘“Exclusion of offers to plead guilty or nolo has as its
purpose the promotion of disposition of criminal cases
by compromise.” The amendment of Fed.R.Crim.P. 11,
transmitted to Congress by the Supreme Court in April
1974, contained a subdivision (e)(6) essentially identical
to the rule 410 language quoted above, as a part of a
substantial revision of rule 11. The most significant
feature of this revision was the express recognition
given to the fact that the ‘“‘attorney for the govern-
ment and the attorney for the defendant or the defend-
ant when acting pro se may engage in discussions with
a view toward reaching’ a plea agreement. Subdivision
(e)(6) was intended to encourage such discussions. As
noted in H.R.Rep. No. 94-247, 94th Cong., 1st Sess. 7
(1975), the purpose of subdivision (e)(6) is to not ‘‘dis-
courage defendants from being completely candid and
open during plea negotiations.” Similarly, H.R.Rep.
No. 94-414, 94th Cong., 1st Sess. 10 (1975), states that
“Rule 11(e)(6) deals with the use of statements made in
connection with plea agreements.” (Rule 11(e)(6) was
thereafter enacted, with the addition of the proviso al-
lowing use of statements in a prosecution for perjury,
and with the qualification that the inadmissible state-
ments must also be ‘‘relevant to’’ the inadmissible
pleas or offers. Pub. L. 94-64; Fed.R.Ev. 410 was then
amended to conform. Pub. L. 94-149.)

While this history shows that the purpose of
Fed.R.Ev. 410 and Fed.R.Crim.P. 11(e)(6) is to permit
the unrestrained candor which produces effective plea
discussions between the ‘“‘attorney for the government
and the attorney for the defendant or the defendant
when acting pro se,” given visibility and sanction in
rule 11(e), a literal reading of the language of these two
rules could reasonably lead to the conclusion that a
broader rule of inadmissibility obtains. That is, be-
cause ‘‘statements’” are generally inadmissible if
“made in connection with, and relevant to’’ an ‘‘offer
to plead guilty,” it might be thought that an otherwise
voluntary admission to law enforcement officials is
rendered inadmissible merely because it was made in
the hope of obtaining leniency by a plea. Some deci-
sions interpreting rule 11(e)(6) point in this direction.
See United States v. Herman, 544 F.2d 791 (6th Cir. 1977)
(defendant in custody of two postal inspectors during
continuance of removal hearing instigated conversa-
tion with them and at some point said he would plead
guilty to armed robbery if the murder charge was
dropped; one inspector stated they were not ‘‘in posi-
tion” to make any deals in this regard; held, defend-
ant’s statement inadmissible under rule 11(e)(6) because
the defendant ‘‘made the statements during the course
of a conversation in which he sought concessions from
the government in return for a guilty plea’); United
States v. Brooks, 536 F.2d 1137 (6th Cir. 1976) (defendant
telephoned postal inspector and offered to plead guilty
if he got 2-year maximum; statement inadmissible).

The amendment makes inadmissible statements
made ‘‘in the course of any proceedings under this rule
regarding’’ either a plea of guilty later withdrawn or a
plea of nolo contendere, and also statements ‘‘made in
the course of plea discussions with an attorney for the
government which do not result in a plea of guilty or
which result in a plea of guilty later withdrawn.” It is
not limited to statements by the defendant himself,
and thus would cover statements by defense counsel re-
garding defendant’s incriminating admissions to him.
It thus fully protects the plea discussion process au-
thorized by rule 11 without attempting to deal with
confrontations between suspects and law enforcement
agents, which involve problems of quite different di-
mensions. See, e.g., ALI Model Code of Pre-Arraign-
ment Procedure, art. 140 and §150.2(8) (Proposed Official
Draft, 1975) (latter section requires exclusion if ‘“‘a law
enforcement officer induces any person to make a
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statement by promising leniency’’). This change, it
must be emphasized, does not compel the conclusion
that statements made to law enforcement agents, espe-
cially when the agents purport to have authority to
bargain, are inevitably admissible. Rather, the point is
that such cases are not covered by the per se rule of
11(e)(6) and thus must be resolved by that body of law
dealing with police interrogations.

If there has been a plea of guilty later withdrawn or
a plea of nolo contendere, subdivision (e)(6)(C) makes
inadmissible statements made ‘‘in the course of any
proceedings under this rule” regarding such pleas. This
includes, for example, admissions by the defendant
when he makes his plea in court pursuant to rule 11 and
also admissions made to provide the factual basis pur-
suant to subdivision (f). However, subdivision (e)(6)(C)
is not limited to statements made in court. If the court
were to defer its decision on a plea agreement pending
examination of the presentence report, as authorized
by subdivision (e)(2), statements made to the probation
officer in connection with the preparation of that re-
port would come within this provision.

This amendment is fully consistent with all recent
and major law reform efforts on this subject. ALI
Model Code of Pre-Arraignment Procedure §350.7 (Pro-
posed Official Draft, 1975), and ABA Standards Relating
to Pleas of Guilty §3.4 (Approved Draft, 1968) both pro-
vide:

Unless the defendant subsequently enters a plea of
guilty or nolo contendere which is not withdrawn,
the fact that the defendant or his counsel and the
prosecuting attorney engaged in plea discussions or
made a plea agreement should not be received in evi-
dence against or in favor of the defendant in any
criminal or civil action or administrative proceed-
ings.

The Commentary to the latter states:

The above standard is limited to discussions and
agreements with the prosecuting attorney. Some-
times defendants will indicate to the police their
willingness to bargain, and in such instances these
statements are sometimes admitted in court against
the defendant. State v. Christian, 245 S.W.2d 895
(Mo.1952). If the police initiate this kind of discus-
sion, this may have some bearing on the admissibil-
ity of the defendant’s statement. However, the policy
considerations relevant to this issue are better dealt
with in the context of standards governing in-custody
interrogation by the police.

Similarly, Unif.R.Crim.P. 441(d) (Approved Draft, 1974),
provides that except under limited circumstances ‘‘no
discussion between the parties or statement by the de-
fendant or his lawyer under this Rule,” i.e., the rule
providing ‘‘the parties may meet to discuss the possi-
bility of pretrial diversion * * * or of a plea agree-
ment,”” are admissible. The amendment is likewise con-
sistent with the typical state provision on this subject;
see, e.g., I11.S.Ct. Rule 402(f).

The language of the amendment identifies with more
precision than the present language the necessary rela-
tionship between the statements and the plea or discus-
sion. See the dispute between the majority and concur-
ring opinions in United States v. Herman, 544 F.2d 791
(5th Cir. 1977), concerning the meanings and effect of
the phrases ‘‘connection to” and ‘‘relevant to” in the
present rule. Moreover, by relating the statements to
‘‘plea discussions’ rather than ‘‘an offer to plead,” the
amendment ensures ‘‘that even an attempt to open plea
bargaining [is] covered under the same rule of inadmis-
sibility.” United States v. Brooks, 536 F.2d 1137 (6th Cir.
1976).

The last sentence of Rule 11(e)(6) is amended to pro-
vide a second exception to the general rule of non-
admissibility of the described statements. Under the
amendment, such a statement is also admissible ‘“‘in
any proceeding wherein another statement made in the
course of the same plea or plea discussions has been in-
troduced and the statement ought in fairness be consid-
ered contemporaneously with it.”” This change is nec-
essary so that, when evidence of statements made in
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the course of or as a consequence of a certain plea or
plea discussions are introduced under circumstances
not prohibited by this rule (e.g., not ‘‘against’’ the per-
son who made the plea), other statements relating to
the same plea or plea discussions may also be admitted
when relevant to the matter at issue. For example, if
a defendant upon a motion to dismiss a prosecution on
some ground were able to admit certain statements
made in aborted plea discussions in his favor, then
other relevant statements made in the same plea dis-
cussions should be admissible against the defendant in
the interest of determining the truth of the matter at
issue. The language of the amendment follows closely
that in Fed.R.Evid. 106, as the considerations involved
are very similar.

The phrase ‘‘in any civil or criminal proceeding’’ has
been moved from its present position, following the
word ‘‘against,” for purposes of clarity. An ambiguity
presently exists because the word ‘‘against” may be
read as referring either to the kind of proceeding in
which the evidence is offered or the purpose for which
it is offered. The change makes it clear that the latter
construction is correct. No change is intended with re-
spect to provisions making evidence rules inapplicable
in certain situations. See, e.g., Fed.R.Evid. 104(a) and
1101(d).

Unlike ABA Standards Relating to Pleas of Guilty
§3.4 (Approved Draft, 1968), and ALI Model Code of Pre-
Arraignment Procedure §350.7 (Proposed Official Draft,
1975), rule 11(e)(6) does not also provide that the de-
scribed evidence is inadmissible “‘in favor of’ the de-
fendant. This is not intended to suggest, however, that
such evidence will inevitably be admissible in the de-
fendant’s favor. Specifically, no disapproval is intended
of such decisions as United States v. Verdoorn, 528 F.2d
103 (8th Cir. 1976), holding that the trial judge properly
refused to permit the defendants to put into evidence
at their trial the fact the prosecution had attempted to
plea bargain with them, as ‘“‘meaningful dialogue be-
tween the parties would, as a practical matter, be im-
possible if either party had to assume the risk that plea
offers would be admissible in evidence.”

NOTES OF ADVISORY COMMITTEE ON RULES—1982
AMENDMENT

Note to Subdivision (c)(1). Subdivision (c)(1) has been
amended by specifying ‘‘the effect of any special parole
term’ as one of the matters about which a defendant
who has tendered a plea of guilty or nolo contendere is
to be advised by the court. This amendment does not
make any change in the law, as the courts are in agree-
ment that such advice is presently required by Rule 11.
See, e.g., Moore v. United States, 592 F.2d 753 (4th Cir.
1979); United States v. Eaton, 579 F.2d 1181 (10th Cir. 1978);
Richardson v. United States, 577 F.2d 447 (8th Cir. 1978);
United States v. Del Prete, 567 F.2d 928 (9th Cir. 1978);
United States v. Watson, 548 F.2d 1058 (D.C.Cir. 1977);
United States v. Crusco, 536 F.2d 21 (2d Cir. 1976); United
States v. Yazbeck, 524 F.2d 641 (1st Cir. 1975); United
States v. Wolak, 510 F.2d 164 (6th Cir. 1975). In United
States v. Timmreck, 441 U.S. 780 (1979), 99 S.Ct. 2085, 60
L.Ed.2d 634 (1979), the Supreme Court assumed that the
judge’s failure in that case to describe the mandatory
special parole term constituted ‘‘a failure to comply
with the formal requirements of the Rule.”’

The purpose of the amendment is to draw more spe-
cific attention to the fact that advice concerning spe-
cial parole terms is a necessary part of Rule 11 proce-
dure. As noted in Moore v. United States, supra:

Special parole is a significant penalty. * * * Unlike
ordinary parole, which does not involve supervision
beyond the original prison term set by the court
and the violation of which cannot lead to confine-
ment beyond that sentence, special parole increases
the possible period of confinement. It entails the
possibility that a defendant may have to serve his
original sentence plus a substantial additional pe-
riod, without credit for time spent on parole. Expla-
nation of special parole in open court is therefore
essential to comply with the Rule’s mandate that
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the defendant be informed of ‘‘the maximum pos-
sible penalty provided by law.”’
As the aforecited cases indicate, in the absence of spec-
ification of the requirement in the rule it has some-
times happened that such advice has been inadvert-
ently omitted from Rule 11 warnings.

The amendment does not attempt to enumerate all of
the characteristics of the special parole term which the
judge ought to bring to the defendant’s attention.
Some flexibility in this respect must be preserved al-
though it is well to note that the unique characteris-
tics of this kind of parole are such that they may not
be readily perceived by laymen. Moore v. United States
supra, recommends that in an appropriate case the
judge

inform the defendant and determine that he under-
stands the following:

(1) that a special parole term will be added to any
prison sentence he receives;

(2) the minimum length of the special parole term
that must be imposed and the absence of a statu-
tory maximum;

(3) that special parole is entirely different from—
and in addition to—ordinary parole; and

(4) that if the special parole is violated, the de-
fendant can be returned to prison for the remainder
of his sentence and the full length of his special pa-
role term.

The amendment should not be read as meaning that
a failure to comply with this particular requirement
will inevitably entitle the defendant to relief. See
United States v. Timmreck, supra. Likewise, the amend-
ment makes no change in the existing law to the effect

that many aspects of traditional parole need not be
communicated to the defendant by the trial judge
under the umbrella of Rule 11. For example, a de-
fendant need not be advised of all conceivable con-
sequences such as when he may be considered for
parole or that, if he violates his parole, he will
again be imprisoned.
Bunker v. Wise, 550 F.2d 1155, 1158 (9th Cir. 1977).

Note to Subdivision (c)(4). The amendment to subdivi-
sion (c)(4) is intended to overcome the present conflict
between the introductory language of subdivision (c),
which contemplates the advice being given ‘‘[blefore
accepting a plea of guilty or nolo contendere,” and thus
presumably after the plea has been tendered, and the
““if he pleads’ language of subdivision (c)(4) which sug-
gests the plea has not been tendered.

As noted by Judge Doyle in United States v. Sinagub,
468 F.Supp. 3563 (W.D.Wis.1979):

Taken literally, this wording of subsection (4) of
11(c) suggests that before eliciting any plea at an
arraignment, the court is required to insure that a
defendant understands that if he or she pleads
guilty or nolo contendere, the defendant will be
waiving the right to trial. Under subsection (3) of
11(c), however, there is no requirement that at this
pre-plea stage, the court must insure that the de-
fendant understands that he or she enjoys the right
to a trial and, at trial, the right to the assistance
of counsel, the right to confront and cross-examine
witnesses against him or her, and the right not to
be compelled to incriminate himself or herself. It
would be incongruous to require that at the pre-
plea stage the court insure that the defendant un-
derstands that if he enters a plea of guilty or nolo
contendere he will be waiving a right, the existence
and nature of which need not be explained until
after such a plea has been entered. I conclude that
the insertion of the words ‘‘that if he pleads guilty
or nolo contendere,” as they appear in subsection
(4) of 11(c), was an accident of draftsmanship which
occurred in the course of Congressional rewriting of
11(c) as it has been approved by the Supreme Court.
Those words are to be construed consistently with
the words ‘‘Before accepting a plea of guilty or nolo
contendere,” as they appear in the opening lan-
guage of 11(c), and consistently with the omission
of the words ‘‘that if he pleads’” from subsections
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(1), (2), and (3) of 11(c). That is, as they appear in
subsection (4) of 11(c), the words, ‘‘that if he pleads
guilty or nolo contendere’ should be construed to
mean ‘‘that if his plea of guilty or nolo contendere
is accepted by the court.”
Although this is a very logical interpretation of the
present language, the amendment will avoid the neces-
sity to engage in such analysis in order to determine
the true meaning of subdivision (c¢)(4).
Note to Subdivision (c)(b). Subdivision (c)(5), in its
present form, may easily be read as contemplating that
in every case in which a plea of guilty or nolo con-
tendere is tendered, warnings must be given about the
possible use of defendant’s statements, obtained under
oath, on the record and in the presence of counsel, in
a later prosecution for perjury or false statement. The
language has prompted some courts to reach the re-
markable result that a defendant who pleads guilty or
nolo contendere without receiving those warnings must
be allowed to overturn his plea on appeal even though
he was never questioned under oath, on the record, in
the presence of counsel about the offense to which he
pleaded. United States v. Artis, No. 78-5012 (4th Cir.
March 12, 1979); United States v. Boone, 543 F.2d 1090 (4th
Cir. 1976). Compare United States v. Michaelson, 552 F.2d
472 (2d Cir. 1977) (failure to give subdivision (c)(5) warn-
ings not a basis for reversal, ‘‘at least when, as here,
defendant was not put under oath before questioning
about his guilty plea’’). The present language of sub-
division (¢)(5) may also have contributed to the conclu-
sion, not otherwise supported by the rule, that ‘“‘Rule 11
requires that the defendant be under oath for the en-
tirety of the proceedings’ conducted pursuant to that
rule and that failure to place the defendant under oath
would itself make necessary overturning the plea on
appeal. United States v. Aldridge, 553 F.2d 922 (5th Cir.
1977).
When questioning of the kind described in subdivision
(c)(5) is not contemplated by the judge who is receiving
the plea, no purpose is served by giving the (¢)(b) warn-
ings, which in such circumstances can only confuse the
defendant and detract from the force of the other warn-
ings required by Rule 11. As correctly noted in United
States v. Sinagub, supra,
subsection (5) of section (¢) of Rule 11 is quali-
tatively distinct from the other sections of the
Rule. It does not go to whether the plea is know-
ingly or voluntarily made, nor to whether the plea
should be accepted and judgment entered. Rather,
it does go to the possible consequences of an event
which may or may not occur during the course of
the arraignment hearing itself, namely, the admin-
istration of an oath to the defendant. Whether this
event is to occur is wholly within the control of the
presiding judge. If the event is not to occur, it is
pointless to inform the defendant of its conse-
quences. If a presiding judge intends that an oath
not be administered to a defendant during an ar-
raignment hearing, but alters that intention at
some point, only then would the need arise to in-
form the defendant of the possible consequences of
the administration of the oath.

The amendment to subdivision (c)(6) is intended to

make it clear that this is the case.

The amendment limits the circumstances in which
the warnings must be given, but does not change the
fact, as noted in Sinagub that these warnings are
“‘qualitatively distinct’ from the other advice required
by Rule 11(c). This being the case, a failure to give the
subdivision (c)(b) warnings even when the defendant
was questioned under oath, on the record and in the
presence of counsel would in no way affect the validity
of the defendant’s plea. Rather, this failure bears upon
the admissibility of defendant’s answers pursuant to
subdivision (e)(6) in a later prosecution for perjury or
false statement.

NOTES OF ADVISORY COMMITTEE ON RULES—1983
AMENDMENT

Note to Subdivision (a). There are many defenses, ob-
jections and requests which a defendant must ordi-

TITLE 18, APPENDIX—RULES OF CRIMINAL PROCEDURE

Rule 11

narily raise by pretrial motion. See, e.g., 18 U.S.C.
§3162(2)(2); Fed.R.Crim.P.12(b). Should that motion be
denied, interlocutory appeal of the ruling by the de-
fendant is seldom permitted. See United States v. Mac-
Donald, 435 U.S. 850 (1978) (defendant may not appeal
denial of his motion to dismiss based upon Sixth
Amendment speedy trial grounds); DiBella v. United
States, 369 U.S. 121 (1962) (defendant may not appeal de-
nial of pretrial motion to suppress evidence); compare
Abney v. United States, 431 U.S. 651 (1977) (interlocutory
appeal of denial of motion to dismiss on double jeop-
ardy grounds permissible). Moreover, should the de-
fendant thereafter plead guilty or nolo contendere, this
will usually foreclose later appeal with respect to de-
nial of the pretrial motion ‘“When a criminal defendant
has solemnly admitted in open court that he is in fact
guilty of the offense with which he is charged, he may
not thereafter raise independent claims relating to the
deprivation of constitutional rights that occurred prior
to the entry of the guilty plea.’’ Tollett v. Henderson, 411
U.S. 258, (1973). Though a nolo plea differs from a guilty
plea in other respects, it is clear that it also con-
stitutes a waiver of all nonjurisdictional defects in a
manner equivalent to a guilty plea. Lott v. United
States, 367 U.S. 421 (1961).

As a consequence, a defendant who has lost one or
more pretrial motions will often go through an entire
trial simply to preserve the pretrial issues for later ap-
pellate review. This results in a waste of prosecutorial
and judicial resources, and causes delay in the trial of
other cases, contrary to the objectives underlying the
Speedy Trial Act of 1974, 18 U.S.C. §3161 et seq. These
unfortunate consequences may be avoided by the condi-
tional plea device expressly authorized by new subdivi-
sion (a)(2).

The development of procedures to avoid the necessity
for trials which are undertaken for the sole purpose of
preserving pretrial objections has been consistently fa-
vored by the commentators. See ABA Standards Relat-
ing to the Administration of Criminal Justice, standard
21-1.3(c) (2d ed. 1978); Model Code of Pre-Arraignment
Procedure §SS 290.1(4)(b) (1975); Uniform Rules of
Criminal Procedure, rule 444(d) (Approved Draft, 1974);
1 C. Wright, Federal Practice and Procedure — Crimi-
nal §175 (1969); 3 W. LaFave, Search and Seizure §11.1
(1978). The Supreme Court has characterized the New
York practice, whereby appeals from suppression mo-
tions may be appealed notwithstanding a guilty plea,
as a ‘‘commendable effort to relieve the problem of con-
gested trial calendars in a manner that does not dimin-
ish the opportunity for the assertion of rights guaran-
teed by the Constitution.” Lefkowitz v. Newsome, 420
U.S. 283, 293 (1975). That Court has never discussed con-
ditional pleas as such, but has permitted without com-
ment a federal appeal on issues preserved by a condi-
tional plea. Jaben v. United States, 381 U.S. 214 (1965).

In the absence of specific authorization by statute or
rule for a conditional plea, the circuits have divided on
the permissibility of the practice. Two circuits have ac-
tually approved the entry of conditional pleas, United
States v. Burke, 517 F.2d 377 (2d Cir. 1975); United States
v. Moskow, 588 F.2d 882 (3d Cir. 1978); and two others
have praised the conditional plea concept, United States
v. Clark, 459 F.2d 977 (8th Cir. 1972); United States v. Dor-
sey, 449 F.2d 1104 (D.C.Cir. 1971). Three circuits have ex-
pressed the view that a conditional plea is logically in-
consistent and thus improper, United States v. Brown,
499 F.2d 829 (7th Cir. 1974); United States v. Sepe, 472 F.2d
784, aff’d en banc, 486 F.2d 1044 (5th Cir. 1973); United
States v. Cox, 464 F.2d 937 (6th Cir. 1972); three others
have determined only that conditional pleas are not
now authorized in the federal system, United States v.
Benson, 579 F.2d 508 (9th Cir. 1978); United States wv.
Nooner, 565 F.2d 633 (10th Cir. 1977); United States v. Mat-
thews, 472 F.2d 1173 (4th Cir. 1973); while one circuit has
reserved judgment on the issue, United States v. Warwar,
478 F.2d 1183 (1st Cir. 1973). (At the state level, a few ju-
risdictions by statute allow appeal from denial of a mo-
tion to suppress notwithstanding a subsequent guilty
plea, Cal. Penal Code §1538.5(m); N.Y.Crim. Proc. Law
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§710.20(1); Wis.Stat.Ann. §971.31(10), but in the absence
of such a provision the state courts are also in dis-
agreement as to whether a conditional plea is permis-
sible; see cases collected in Comment, 26 U.C.L.A.
L.Rev. 360, 373 (1978).)
The conditional plea procedure provided for in sub-
division (a)(2) will, as previously noted, serve to con-
serve prosecutorial and judicial resources and advance
speedy trial objectives. It will also produce much need-
ed uniformity in the federal system on this matter; see
United States v. Clark, supra, noting the split of author-
ity and urging resolution by statute or rule. Also, the
availability of a conditional plea under specified cir-
cumstances will aid in clarifying the fact that tradi-
tional, unqualified pleas do constitute a waiver of non-
jurisdictional defects. See United States v. Nooner, supra
(defendant sought appellate review of denial of pretrial
suppression motion, despite his prior unqualified guilty
plea, claiming the Second Circuit conditional plea
practice led him to believe a guilty plea did not bar ap-
peal of pretrial issues).
The obvious advantages of the conditional plea proce-
dure authorized by subdivision (a)(2) are not out-
weighed by any significant or compelling disadvan-
tages. As noted in Comment, supra, at 375: “‘Four major
arguments have been raised by courts disapproving of
conditioned pleas. The objections are that the proce-
dure encourages a flood of appellate litigation, mili-
tates against achieving finality in the criminal process,
reduces effectiveness of appellate review due to the
lack of a full trial record, and forces decision on con-
stitutional questions that could otherwise be avoided
by invoking the harmless error doctrine.” But, as con-
cluded therein, those ‘‘arguments do not withstand
close analysis.”” Ibid.
As for the first of those arguments, experience in
states which have permitted appeals of suppression mo-
tions notwithstanding a subsequent plea of guilty is
most relevant, as conditional pleas are likely to be
most common when the objective is to appeal that kind
of pretrial ruling. That experience has shown that the
number of appeals has not increased substantially. See
Comment, 9 Hous.L.Rev. 305, 315-19 (1971). The minimal
added burden at the appellate level is certainly a small
price to pay for avoiding otherwise unnecessary trials.
As for the objection that conditional pleas conflict
with the government’s interest in achieving finality, it
is likewise without force. While it is true that the con-
ditional plea does not have the complete finality of the
traditional plea of guilty or nolo contendere because
‘“‘the essence of the agreement is that the legal guilt of
the defendant exists only if the prosecution’s case’ sur-
vives on appeal, the plea
continues to serve a partial state interest in final-
ity, however, by establishing admission of the de-
fendant’s factual guilt. The defendant stands guilty
and the proceedings come to an end if the reserved
issue is ultimately decided in the government’s
favor.

Comment, 26 U.C.L.A. L.Rev. 360, 378 (1978).

The claim that the lack of a full trial record pre-
cludes effective appellate review may on occasion be
relevant. Cf. United States v. MacDonald, supra (holding
interlocutory appeal not available for denial of defend-
ant’s pretrial motion to dismiss, on speedy trial
grounds, and noting that ‘“‘most speedy trial claims
* % * gre best considered only after the relevant facts
have been developed at trial’’). However, most of the
objections which would likely be raised by pretrial mo-
tion and preserved for appellate review by a conditional
plea are subject to appellate resolution without a trial
record. Certainly this is true as to the very common
motion to suppress evidence, as is indicated by the fact
that appellate courts presently decide such issues upon
interlocutory appeal by the government.

With respect to the objection that conditional pleas
circumvent application of the harmless error doctrine,
it must be acknowledged that ‘‘[a]bsent a full trial
record, containing all the government’s evidence
against the defendant, invocation of the harmless error
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rule is arguably impossible.”” Comment, supra, at 380.
But, the harmless error standard with respect to con-
stitutional objections is sufficiently high, see Chapman
v. California, 386 U.S. 18 (1967), that relatively few appel-
late decisions result in affirmance upon that basis.
Thus it will only rarely be true that the conditional
plea device will cause an appellate court to consider
constitutional questions which could otherwise have
been avoided by invocation of the doctrine of harmless
error.

To the extent that these or related objections would
otherwise have some substance, they are overcome by
the provision in Rule 11(a)(2) that the defendant may
enter a conditional plea only ‘‘with the approval of the
court and the consent of the government.” (In this re-
spect, the rule adopts the practice now found in the
Second Circuit.) The requirement of approval by the
court is most appropriate, as it ensures, for example,
that the defendant is not allowed to take an appeal on
a matter which can only be fully developed by proceed-
ing to trial; cf. United States v. MacDonald, supra. As for
consent by the government, it will ensure that condi-
tional pleas will be allowed only when the decision of
the court of appeals will dispose of the case either by
allowing the plea to stand or by such action as compel-
ling dismissal of the indictment or suppressing essen-
tial evidence. Absent such circumstances, the condi-
tional plea might only serve to postpone the trial and
require the government to try the case after substan-
tial delay, during which time witnesses may be lost,
memories dimmed, and the offense grown so stale as to
lose jury appeal. The government is in a unique posi-
tion to determine whether the matter at issue would be
case-dispositive, and, as a party to the litigation,
should have an absolute right to refuse to consent to
potentially prejudicial delay. Although it was sug-
gested in United States v. Moskow, supra, that the gov-
ernment should have no right to prevent the entry of a
conditional plea because a defendant has no com-
parable right to block government appeal of a pretrial
ruling pursuant to 18 U.S.C. §3731, that analogy is un-
convincing. That statute requires the government to
certify that the appeal is not taken for purposes of
delay. Moreover, where the pretrial ruling is case-dis-
positive, §3731 is the only mechanism by which the gov-
ernment can obtain appellate review, but a defendant
may always obtain review by pleading not guilty.

Unlike the state statutes cited earlier, Rule 11(a)(2) is
not limited to instances in which the pretrial ruling
the defendant wishes to appeal was in response to de-
fendant’s motion to suppress evidence. Though it may
be true that the conditional plea device will be most
commonly employed as to such rulings, the objectives
of the rule are well served by extending it to other pre-
trial rulings as well. See, e.g., ABA Standards, supra
(declaring the New York provision ‘‘should be enlarged
to include other pretrial defenses’’); Uniform Rules of
Criminal Procedure, rule 444(d) (Approved Draft, 1974)
(‘‘any pretrial motion which, if granted, would be dis-
positive of the case’’).

The requirement that the conditional plea be made
by the defendant ‘‘reserving in writing the right to ap-
peal from the adverse determination of any specified
pretrial motion,” though extending beyond the Second
Circuit practice, will ensure careful attention to any
conditional plea. It will document that a particular
plea was in fact conditional, and will identify precisely
what pretrial issues have been preserved for appellate
review. By requiring this added step, it will be possible
to avoid entry of a conditional plea without the consid-
ered acquiescence of the government (see United States
v. Burke, supra, holding that failure of the government
to object to entry of a conditional plea constituted con-
sent) and post-plea claims by the defendant that his
plea should be deemed conditional merely because it
occurred after denial of his pretrial motions (see United
States v. Nooner, supra).

It must be emphasized that the only avenue of review
of the specified pretrial ruling permitted under a rule
11(a)(2) conditional plea is an appeal, which must be
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brought in compliance with Fed.R.App.P. 4(b). Relief
via 28 U.S.C. §2255 is not available for this purpose.

The Supreme Court has held that certain kinds of
constitutional objections may be raised after a plea of
guilty. Menna v. New York, 423 U.S. 61 (1975) (double
jeopardy violation); Blackledge v. Perry, 417 U.S. 21
(1974) (due process violation by charge enhancement
following defendant’s exercise of right to trial de novo).
Subdivision 11(a)(2) has no application to such situa-
tions, and should not be interpreted as either broaden-
ing or narrowing the Menna-Blackledge doctrine or as
establishing procedures for its application.

Note to Subdivision (h). Subdivision (h) makes clear
that the harmless error rule of Rule 52(a) is applicable
to Rule 11. The provision does not, however, attempt to
define the meaning of ‘‘harmless error,”” which is left to
the case law. Prior to the amendments which took ef-
fect on Dec. 1, 1975, Rule 11 was very brief; it consisted
of but four sentences. The 1975 amendments increased
significantly the procedures which must be undertaken
when a defendant tenders a plea of guilty or nolo con-
tendere, but this change was warranted by the ‘“‘two
principal objectives’” then identified in the Advisory
Committee Note: (1) ensuring that the defendant has
made an informed plea; and (2) ensuring that plea
agreements are brought out into the open in court. An
inevitable consequence of the 1975 amendments was
some increase in the risk that a trial judge, in a par-
ticular case, might inadvertently deviate to some de-
gree from the procedure which a very literal reading of
Rule 11 would appear to require.

This being so, it became more apparent than ever
that Rule 11 should not be given such a crabbed inter-
pretation that ceremony was exalted over substance.
As stated in United States v. Scarf, 5561 F.2d 1124 (8th Cir.
1977), concerning amended Rule 11: “It is a salutary
rule, and district courts are required to act in substan-
tial compliance with it although * * * ritualistic com-
pliance is not required.” As similarly pointed out in
United States v. Saft, 5568 F.2d 1073 (2d Cir. 1977),

the Rule does note say that compliance can be
achieved only by reading the specified items in haec
verba. Congress meant to strip district judges of
freedom to decide what they must explain to a de-
fendant who wishes to plead guilty, not to tell them
precisely how to perform this important task in the
great variety of cases that would come before them.
While a judge who contents himself with literal ap-
plication of the Rule will hardly be reversed, it can-
not be supposed that Congress preferred this to a
more meaningful explanation, provided that all the
specified elements were covered.

Two important points logically flow from these sound
observations. One concerns the matter of construing
Rule 11: it is not to be read as requiring a litany or
other ritual which can be carried out only by word-for-
word adherence to a set ‘‘script.” The other, specifi-
cally addressed in new subdivision (h), is that even
when it may be concluded Rule 11 has not been com-
plied with in all respects, it does not inevitably follow
that the defendant’s plea of guilty or nolo contendere
is invalid and subject to being overturned by any reme-
dial device then available to the defendant.

Notwithstanding the declaration in Rule 52(a) that
“lalny error, defect, irregularity or variance which
does not affect substantial rights shall be disregarded,”’
there has existed for some years considerable disagree-
ment concerning the applicability of the harmless error
doctrine to Rule 11 violations. In large part, this is at-
tributable to uncertainty as to the continued vitality
and the reach of McCarthy v. United States, 394 U.S. 459
(1969). In McCarthy, involving a direct appeal from a
plea of guilty because of noncompliance with Rule 11,
the Court concluded

that prejudice inheres in a failure to comply with
Rule 11, for noncompliance deprives the defendant
of the Rule’s procedural safeguards, which are de-
signed to facilitate a more accurate determination
of the voluntariness of his plea. Our holding [is]
that a defendant whose plea has been accepted in
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violation of Rule 11 should be afforded the oppor-

tunity to plead anew * * *,

McCarthy has been most frequently relied upon in
cases where, as in that case, the defendant sought relief
because of a Rule 11 violation by the avenue of direct
appeal. It has been held that in such circumstances a
defendant’s conviction must be reversed whenever the
‘‘district court accepts his guilty plea without fully ad-
hering to the procedure provided for in Rule 11,” United
States v. Boone, 543 F.2d 1090 (4th Cir. 1976), and that in
this context any reliance by the government on the
Rule 52(a) harmless error concept ‘must be rejected.”
United States v. Journet, 544 F.2d 633 (2d Cir. 1976). On the
other hand, decisions are to be found taking a harmless
error approach on direct appeal where it appeared the
nature and extent of the deviation from Rule 11 was
such that it could not have had any impact on the de-
fendant’s decision to plead or the fairness in now hold-
ing him to his plea. United States v. Peters, No. 77-1700
(4th Cir., Dec. 22, 1978) (where judge failed to comply
fully with Rule 11(c)(1), in that defendant not correctly
advised of maximum years of special parole term but
was told it is at least 3 years, and defendant thereafter
sentenced to 15 years plus 3-year special parole term,
government’s motion for summary affirmance granted,
as ‘‘the error was harmless’’); United States v. Coronado,
554 F.2d 166 (6th Cir. 1977) (court first holds that charge
of conspiracy requires some explanation of what con-
spiracy means to comply with Rule 11(c)(1), but then
finds no reversible error ‘‘because the rule 11 proceed-
ing on its face discloses, despite the trial court’s failure
sufficiently to make the required explicitation of the
charges, that Coronado understood them’’).

But this conflict has not been limited to cases involv-
ing nothing more than a direct appeal following defend-
ant’s plea. For example, another type of case is that in
which the defendant has based a post-sentence motion
to withdraw his plea on a Rule 11 violation. Rule 32(d)
says that such a motion may be granted ‘‘to correct
manifest injustice,” and some courts have relied upon
this latter provision in holding that post-sentence plea
withdrawal need not be permitted merely because Rule
11 was not fully complied with and that instead the dis-
trict court should hold an evidentiary hearing to deter-
mine ‘‘whether manifest injustice will result if the con-
viction based on the guilty plea is permitted to stand.”
United States v. Scarf, 551 F.2d 1124 (8th Cir. 1977). Oth-
ers, however, have held that McCarthy applies and pre-
vails over the language of Rule 32(d), so that ‘“‘a failure
to scrupulously comply with Rule 11 will invalidate a
plea without a showing of manifest injustice.” United
States v. Cantor, 469 F.2d 435 (3d Cir. 1972).

Disagreement has also existed in the context of col-
lateral attack upon pleas pursuant to 28 U.S.C. §2255.
On the one hand, it has been concluded that ‘‘[n]ot
every violation of Rule 11 requires that the plea be set
aside’” in a §22565 proceeding, and that ‘“‘a guilty plea
will be set aside on collateral attack only where to not
do so would result in a miscarriage of justice, or where
there exists exceptional circumstances justifying such
relief.” Evers v. United States, 579 F.2d 71 (10th Cir. 1978).
The contrary view was that McCarthy governed in § 2255
proceedings because ‘‘the Supreme Court hinted at no
exceptions to its policy of strict enforcement of Rule
11.”" Timmreck v. United States, 577 F.2d 377 (6th Cir.
1978). But a unanimous Supreme Court resolved this
conflict in United States v. Timmreck, 441 U.S. 780 (1979),
where the Court concluded that the reasoning of Hill v.
United States, 368 U.S. 424 (1962) (ruling a collateral at-
tack could not be predicated on a violation of Rule
32(a))

is equally applicable to a formal violation of Rule

11.* * %

Indeed, if anything, this case may be a stronger one
for foreclosing collateral relief than the Hill case. For
the concern with finality served by the limitation on
collateral attack has special force with respect to
convictions based on guilty pleas.

“Every inroad on the concept of finality under-

mines confidence in the integrity of our procedures;



Rule 11

and, by increasing the volume of judicial work, in-
evitably delays and impairs the orderly administra-
tion of justice. The impact is greatest when new
grounds for setting aside guilty pleas are approved
because the vast majority of criminal convictions
result from such pleas. Moreover, the concern that
unfair procedures may have resulted in the convic-
tion of an innocent defendant is only rarely raised
by a petition to set aside a guilty plea.”

This interest in finality is strongest in the collateral
attack context the Court was dealing with in Timmreck,
which explains why the Court there adopted the Hill re-
quirement that in a §2255 proceeding the rule violation
must amount to ‘“‘a fundamental defect which inher-
ently results in a complete miscarriage of justice’ or
‘“‘an omission inconsistent with the rudimentary de-
mands of fair procedure.” The interest in finality of
guilty pleas described in Timmreck is of somewhat lesser
weight when a direct appeal is involved (so that the Hill
standard is obviously inappropriate in that setting),
but yet is sufficiently compelling to make unsound the
proposition that reversal is required even where it is
apparent that the Rule 11 violation was of the harmless
error variety.

Though the McCarthy per se rule may have been justi-
fied at the time and in the circumstances which ob-
tained when the plea in that case was taken, this is no
longer the case. For one thing, it is important to recall
that McCarthy dealt only with the much simpler pre-
1975 version of Rule 11, which required only a brief pro-
cedure during which the chances of a minor, insignifi-
cant and inadvertent deviation were relatively slight.
This means that the chances of a truly harmless error
(which was not involved in McCarthy in any event, as
the judge made no inquiry into the defendant’s under-
standing of the nature of the charge, and the govern-
ment had presented only the extreme argument that a
court ‘‘could properly assume that petitioner was enter-
ing that plea with a complete understanding of the
charge against him’ merely from the fact he had stated
he desired to plead guilty) are much greater under
present Rule 11 than under the version before the Court
in McCarthy. It also means that the more elaborate and
lengthy procedures of present Rule 11, again as com-
pared with the version applied in McCarthy, make it
more apparent than ever that a guilty plea is not ‘“‘a
mere gesture, a temporary and meaningless formality
reversible at the defendant’s whim,” but rather ‘‘a
grave and solemn act,” which is ‘accepted only with
care and discernment.’’’ United States v. Barker, 514 F.2d
208 (D.C.Cir.1975), quoting from Brady v. United States,
397 U.S. 742 (1970). A plea of that character should not
be overturned, even on direct appeal, when there has
been a minor and technical violation of Rule 11 which
amounts to harmless error.

Secondly, while McCarthy involved a situation in
which the defendant’s plea of guilty was before the
court of appeals on direct appeal, the Supreme Court
appears to have been primarily concerned with §2255-
type cases, for the Court referred exclusively to cases
of that kind in the course of concluding that a per se
rule was justified as to Rule 11 violations because of
“‘the difficulty of achieving [rule 11’s] purposes through
a post-conviction voluntariness hearing.”” But that rea-
soning has now been substantially undercut by United
States v. Timmreck, supra, for the Court there concluded
§2255 relief ‘‘is not available when all that is shown is
a failure to comply with the formal requirements of the
Rule,” at least absent ‘‘other aggravating circum-
stances,”” which presumably could often only be devel-
oped in the course of a later evidentiary hearing.

Although all of the aforementioned considerations
support the policy expressed in new subdivision (h), the
Advisory Committee does wish to emphasize two im-
portant cautionary notes. The first is that subdivision
(h) should not be read as supporting extreme or specula-
tive harmless error claims or as, in effect, nullifying
important Rule 11 safeguards. There would not be
harmless error under subdivision (h) where, for exam-
ple, as in McCarthy, there had been absolutely no in-
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quiry by the judge into defendant’s understanding of
the nature of the charge and the harmless error claim
of the government rests upon nothing more than the
assertion that it may be ‘‘assumed” defendant pos-
sessed such understanding merely because he expressed
a desire to plead guilty. Likewise, it would not be
harmless error if the trial judge totally abdicated to
the prosecutor the responsibility for giving to the de-
fendant the various Rule 11 warnings, as this ‘‘results
in the creation of an atmosphere of subtle coercion
that clearly contravenes the policy behind Rule 11.”
United States v. Crook, 526 F.2d 708 (5th Cir. 1976).
Indeed, it is fair to say that the kinds of Rule 11 vio-
lations which might be found to constitute harmless
error upon direct appeal are fairly limited, as in such
instances the matter ‘“‘must be resolved solely on the
basis of the Rule 11 transcript’” and the other portions
(e.g., sentencing hearing) of the limited record made in
such cases. United States v. Coronado, supra. Illustrative
are: where the judge’s compliance with subdivision
(c)(1) was not absolutely complete, in that some essen-
tial element of the crime was not mentioned, but the
defendant’s responses clearly indicate his awareness of
that element, see United States v. Coronado, supra;
where the judge’s compliance with subdivision (c)(2)
was erroneous in part in that the judge understated the
maximum penalty somewhat, but the penalty actually
imposed did not exceed that indicated in the warnings,
see United States v. Peters, supra; and where the judge
completely failed to comply with subdivision (c)(5),
which of course has no bearing on the validity of the
plea itself, cf. United States v. Sinagub, supra.
The second cautionary note is that subdivision (h)
should not be read as an invitation to trial judges to
take a more casual approach to Rule 11 proceedings. It
is still true, as the Supreme Court pointed out in
McCarthy, that thoughtful and careful compliance with
Rule 11 best serves the cause of fair and efficient ad-
ministration of criminal justice, as it
will help reduce the great waste of judicial re-
sources required to process the frivolous attacks on
guilty plea convictions that are encouraged, and
are more difficult to dispose of, when the original
record is inadequate. It is, therefore, not too much
to require that, before sentencing defendants to
years of imprisonment, district judges take the few
minutes necessary to inform them of their rights
and to determine whether they understand the ac-
tion they are taking.

Subdivision (h) makes no change in the responsibilities

of the judge at Rule 11 proceedings, but instead merely

rejects the extreme sanction of automatic reversal.

It must also be emphasized that a harmless error pro-
vision has been added to Rule 11 because some courts
have read McCarthy as meaning that the general harm-
less error provision in Rule 52(a) cannot be utilized
with respect to Rule 11 proceedings. Thus, the addition
of subdivision (h) should not be read as suggesting that
Rule 52(a) does not apply in other circumstances be-
cause of the absence of a provision comparable to sub-
division (h) attached to other rules.

NOTES OF ADVISORY COMMITTEE ON RULES—1985
AMENDMENT

Note to Subdivision (c)(1). Section 5 of the Victim and
Witness Protection Act of 1982, Pub. L. No. 97-291, 96
Stat. 1248 (1982), adds 18 U.S.C. §3579, providing that
when sentencing a defendant convicted of a Title 18 of-
fense or of violating various subsections of the Federal
Aviation Act of 1958, the court ‘“‘may order, in addition
to or in lieu of any other penalty authorized by law,
that the defendant make restitution to any victim of
the offense.”” Under this law restitution is favored; if
the court ‘‘does not order restitution, or orders only
partial restitution, . . . the court shall state on the
record the reasons therefor.” Because this restitution
is deemed an aspect of the defendant’s sentence, S.
Rept. No. 97-532, 97th Cong., 2d Sess., 30-33 (1982), it is
a matter about which a defendant tendering a plea of
guilty or nolo contendere should be advised.
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Because this new legislation contemplates that the
amount of the restitution to be ordered will be ascer-
tained later in the sentencing process, this amendment
to Rule 11(c)(1) merely requires that the defendant be
told of the court’s power to order restitution. The exact
amount or upper limit cannot and need not be stated at
the time of the plea. Failure of a court to advise a de-
fendant of the possibility of a restitution order would
constitute harmless error under subdivision (h) if no
restitution were thereafter ordered.

NOTES OF ADVISORY COMMITTEE ON RULES—1987
AMENDMENT

The amendments are technical. No substantive

change is intended.

NOTES OF ADVISORY COMMITTEE ON RULES—1989
AMENDMENT

The amendment mandates that the district court in-
form a defendant that the court is required to consider
any applicable guidelines but may depart from them
under some circumstances. This requirement assures
that the existence of guidelines will be known to a de-
fendant before a plea of guilty or nolo contendere is ac-
cepted. Since it will be impracticable, if not impos-
sible, to know which guidelines will be relevant prior
to the formulation of a presentence report and resolu-
tion of disputed facts, the amendment does not require
the court to specify which guidelines will be important
or which grounds for departure might prove to be sig-
nificant. The advice that the court is required to give
cannot guarantee that a defendant who pleads guilty
will not later claim a lack of understanding as to the
importance of guidelines at the time of the plea. No ad-
vice is likely to serve as a complete protection against
post-plea claims of ignorance or confusion. By giving
the advice, the court places the defendant and defense
counsel on notice of the importance that guidelines
may play in sentencing and of the possibility of a de-
parture from those guidelines. A defendant represented
by competent counsel will be in a position to enter an
intelligent plea.

The amended rule does not limit the district court’s
discretion to engage in a more extended colloquy with
the defendant in order to impart additional informa-
tion about sentencing guidelines or to inquire into the
defendant’s knowledge concerning guidelines. The
amended rule sets forth only the minimum advice that
must be provided to the defendant by the court.

COMMITTEE NOTES ON RULES—1999 AMENDMENT

Subdivision (a). The amendment deletes use of the
term ‘‘corporation” and substitutes in its place the
term ‘‘organization,” with a reference to the definition
of that term in 18 U.S.C. §18.

Subdivision (c¢)(6). Rule 11(c) has been amended spe-
cifically to reflect the increasing practice of including
provisions in plea agreements which require the defend-
ant to waive certain appellate rights. The increased use
of such provisions is due in part to the increasing num-
ber of direct appeals and collateral reviews challenging
sentencing decisions. Given the increased use of such
provisions, the Committee believed it was important to
insure that first, a complete record exists regarding
any waiver provisions, and second, that the waiver was
voluntarily and knowingly made by the defendant. Al-
though a number of federal courts have approved the
ability of a defendant to enter into such waiver agree-
ments, the Committee takes no position on the under-
lying validity of such waivers.

Subdivision (e). Amendments have been made to Rule
11(e)(1)(B) and (C) to reflect the impact of the Sentenc-
ing Guidelines on guilty pleas. Although Rule 11 is gen-
erally silent on the subject, it has become clear that
the courts have struggled with the subject of guideline
sentencing vis a vis plea agreements, entry and timing
of guilty pleas, and the ability of the defendant to
withdraw a plea of guilty. The amendments are in-
tended to address two specific issues.

TITLE 18, APPENDIX—RULES OF CRIMINAL PROCEDURE

Rule 11

First, both subdivisions (e)(1)(B) and (e)(1)(C) have
been amended to recognize that a plea agreement may
specifically address not only what amounts to an ap-
propriate sentence, but also a sentencing guideline, a
sentencing factor, or a policy statement accompanying
a sentencing guideline or factor. Under an (e)(1)(B)
agreement, the government, as before, simply agrees to
make a recommendation to the court, or agrees not to
oppose a defense request concerning a particular sen-
tence or consideration of a sentencing guideline, factor,
or policy statement. The amendment makes it clear
that this type of agreement is not binding on the court.
Second, under an (e)(1)(C) agreement, the government
and defense have actually agreed on what amounts to
an appropriate sentence or have agreed to one of the
specified components. The amendment also makes it
clear that this agreement is binding on the court once
the court accepts it. As is the situation under the cur-
rent Rule, the court retains absolute discretion wheth-
er to accept a plea agreement.

GAP Report—Rule 11. The Committee made no
changes to the published draft amendments to Rule 11.
But it did add language to the Committee Note which
reflects the view that the amendment is not intended
to signal its approval of the underlying practice of in-
cluding waiver provisions in pretrial agreements.

COMMITTEE NOTES ON RULES—2002 AMENDMENT

The language of Rule 11 has been amended and reor-
ganized as part of the general restyling of the Criminal
Rules to make them more easily understood and to
make style and terminology consistent throughout the
rules. These changes are intended to be stylistic only,
except as noted below.

Amended Rule 11(b)(1) requires the court to apprise
the defendant of his or her rights before accepting a
plea of guilty or nolo contendere. The Committee de-
termined to expand upon the incomplete listing in the
current rule of the elements of the ‘“‘maximum possible
penalty” and any ‘“‘mandatory minimum’ penalty to
include advice as to the maximum or minimum term of
imprisonment, forfeiture, fine, and special assessment,
in addition to the two types of maximum and minimum
penalties presently enumerated: restitution and super-
vised release. The outmoded reference to a term of
‘‘special parole’ has been eliminated.

Amended Rule 11(b)(2), formerly Rule 11(d), covers
the issue of determining that the plea is voluntary, and
not the result of force, threats, or promises (other than
those in a plea agreement). The reference to an inquiry
in current Rule 11(d) whether the plea has resulted
from plea discussions with the government has been de-
leted. That reference, which was often a source of con-
fusion to defendants who were clearly pleading guilty
as part of a plea agreement with the government, was
considered unnecessary.

Rule 11(c)(1)(A) includes a change, which recognizes a
common type of plea agreement—that the government
will “‘not bring’’ other charges.

The Committee considered whether to address the
practice in some courts of using judges to facilitate
plea agreements. The current rule states that ‘‘the
court shall not participate in any discussions between
the parties concerning such plea agreement.” Some
courts apparently believe that that language acts as a
limitation only upon the judge taking the defendant’s
plea and thus permits other judges to serve as facili-
tators for reaching a plea agreement between the gov-
ernment and the defendant. See, e.g., United States v.
Torres, 999 F.2d 376, 378 (9th Cir. 1993) (noting practice
and concluding that presiding judge had not partici-
pated in a plea agreement that had resulted from dis-
cussions involving another judge). The Committee de-
cided to leave the Rule as it is with the understanding
that doing so was in no way intended either to approve
or disapprove the existing law interpreting that provi-
sion.

Amended Rules 11(c)(3) to (5) address the topics of
consideration, acceptance, and rejection of a plea
agreement. The amendments are not intended to make



Rule 12

any change in practice. The topics are discussed sepa-
rately because in the past there has been some question
about the possible interplay between the court’s con-
sideration of the guilty plea in conjunction with a plea
agreement and sentencing and the ability of the de-
fendant to withdraw a plea. See United States v. Hyde,
520 U.S. 670 (1997) (holding that plea and plea agreement
need not be accepted or rejected as a single unit;
“guilty pleas can be accepted while plea agreements
are deferred, and the acceptance of the two can be sepa-
rated in time.”’). Similarly, the Committee decided to
more clearly spell out in Rule 11(d) and 11(e) the ability
of the defendant to withdraw a plea. See United States v.
Hyde, supra.

Amended Rule 11(e) is a new provision, taken from
current Rule 32(e), that addresses the finality of a
guilty or nolo contendere plea after the court imposes
sentence. The provision makes it clear that it is not
possible for a defendant to withdraw a plea after sen-
tence is imposed.

The reference to a ‘“‘motion under 28 U.S.C. §2255’ has
been changed to the broader term ‘‘collateral attack”
to recognize that in some instances a court may grant
collateral relief under provisions other than §2255. See
United States v. Jeffers, 234 F.3d 277 (6th Cir. 2000) (peti-
tion under §2241 may be appropriate where remedy
under §2255 is ineffective or inadequate).

Currently, Rule 11(e)(5) requires that unless good
cause is shown, the parties are to give pretrial notice
to the court that a plea agreement exists. That provi-
sion has been deleted. First, the Committee believed
that although the provision was originally drafted to
assist judges, under current practice few counsel would
risk the consequences in the ordinary case of not in-
forming the court that an agreement exists. Secondly,
the Committee was concerned that there might be rare
cases where the parties might agree that informing the
court of the existence of an agreement might endanger
a defendant or compromise an ongoing investigation in
a related case. In the end, the Committee believed that,
on balance, it would be preferable to remove the provi-
sion and reduce the risk of pretrial disclosure.

Finally, revised Rule 11(f), which addresses the issue
of admissibility or inadmissibility of pleas and state-
ments made during the plea inquiry, cross references
Federal Rule of Evidence 410.

REFERENCES IN TEXT

The Federal Rules of Evidence, referred to in subd.
(f), are set out in the Appendix to Title 28, Judiciary
and Judicial Procedure.

AMENDMENT BY PUBLIC LAW

1988—Subd. (c)(1). Pub. L. 100-690 inserted ‘‘or term of
supervised release’ after ‘‘special parole term”’.

1975—Pub. L. 9464 amended subds. (c) and (e)(1)-(4),
(6) generally.

EFFECTIVE DATE OF 1979 AMENDMENT

Amendment of subd. (e)(6) of this rule by order of the
United States Supreme Court of Apr. 30, 1979, effective
Dec. 1, 1980, see section 1(1) of Pub. L. 96-42, July 31,
1979, 93 Stat. 326, set out as a note under section 2074 of
Title 28, Judiciary and Judicial Procedure.

EFFECTIVE DATE OF AMENDMENTS PROPOSED APRIL 22,
1974; EFFECTIVE DATE OF 1975 AMENDMENTS

Amendments of this rule embraced in the order of the
United States Supreme Court on Apr. 22, 1974, and the
amendments of this rule made by section 3 of Pub. L.
94-64, effective Dec. 1, 1975, except with respect to the
amendment adding subd. (e)(6) of this rule, effective
Aug. 1, 1975, see section 2 of Pub. L. 94-64, set out as a
note under rule 4 of these rules.

Rule 12. Pleadings and Pretrial Motions

(a) PLEADINGS. The pleadings in a criminal
proceeding are the indictment, the information,
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and the pleas of not guilty, guilty, and nolo con-
tendere.
(b) PRETRIAL MOTIONS.

(1) In General. Rule 47 applies to a pretrial
motion.

(2) Motions That May Be Made Before Trial. A
party may raise by pretrial motion any de-
fense, objection, or request that the court can
determine without a trial of the general issue.

(3) Motions That Must Be Made Before Trial.
The following must be raised before trial:

(A) a motion alleging a defect in institut-
ing the prosecution;

(B) a motion alleging a defect in the in-
dictment or information—but at any time
while the case is pending, the court may
hear a claim that the indictment or informa-
tion fails to invoke the court’s jurisdiction
or to state an offense;

(C) a motion to suppress evidence;

(D) a Rule 14 motion to sever charges or
defendants; and

(E) a Rule 16 motion for discovery.

(4) Notice of the Govermment’s Intent to Use
Evidence.

(A) At the Government’s Discretion. At the
arraignment or as soon afterward as prac-
ticable, the government may notify the de-
fendant of its intent to use specified evi-
dence at trial in order to afford the defend-
ant an opportunity to object before trial
under Rule 12(b)(3)(C).

(B) At the Defendant’s Request. At the ar-
raignment or as soon afterward as prac-
ticable, the defendant may, in order to have
an opportunity to move to suppress evidence
under Rule 12(b)(3)(C), request notice of the
government’s intent to use (in its evidence-
in-chief at trial) any evidence that the de-
fendant may be entitled to discover under
Rule 16.

(c) MOTION DEADLINE. The court may, at the
arraignment or as soon afterward as practicable,
set a deadline for the parties to make pretrial
motions and may also schedule a motion hear-
ing.

(d) RULING ON A MOTION. The court must de-
cide every pretrial motion before trial unless it
finds good cause to defer a ruling. The court
must not defer ruling on a pretrial motion if the
deferral will adversely affect a party’s right to
appeal. When factual issues are involved in de-
ciding a motion, the court must state its essen-
tial findings on the record.

(e) WAIVER OF A DEFENSE, OBJECTION, OR RE-
QUEST. A party waives any Rule 12(b)(3) defense,
objection, or request not raised by the deadline
the court sets under Rule 12(c) or by any exten-
sion the court provides. For good cause, the
court may grant relief from the waiver.

(f) RECORDING THE PROCEEDINGS. All proceed-
ings at a motion hearing, including any findings
of fact and conclusions of law made orally by
the court, must be recorded by a court reporter
or a suitable recording device.

(g) DEFENDANT’S CONTINUED CUSTODY OR RE-
LEASE STATUS. If the court grants a motion to
dismiss based on a defect in instituting the
prosecution, in the indictment, or in the infor-
mation, it may order the defendant to be re-
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leased or detained under 18 U.S.C. §3142 for a
specified time until a new indictment or infor-
mation is filed. This rule does not affect any
federal statutory period of limitations.

(h) PRODUCING STATEMENTS AT A SUPPRESSION
HEARING. Rule 26.2 applies at a suppression hear-
ing under Rule 12(b)(3)(C). At a suppression hear-
ing, a law enforcement officer is considered a
government witness.

(As amended Apr. 22, 1974, eff. Dec. 1, 1975; Pub.
L. 94-64, §3(11), (12), July 31, 1975, 89 Stat. 372;
Apr. 28, 1983, eff. Aug. 1, 1983; Mar. 9, 1987, eff.
Aug. 1, 1987; Apr. 22, 1993, eff. Dec. 1, 1993; Apr.
29, 2002, eff. Dec. 1, 2002.)

NOTES OF ADVISORY COMMITTEE ON RULES—1944

Note to Subdivision (a). 1. This rule abolishes pleas to
the jurisdiction, pleas in abatement, demurrers, special
pleas in bar, and motions to quash. A motion to dismiss
or for other appropriate relief is substituted for the
purpose of raising all defenses and objections here-
tofore interposed in any of the foregoing modes. ‘“This
should result in a reduction of opportunities for dila-
tory tactics and, at the same time, relieve the defense
of embarrassment. Many competent practitioners have
been baffled and mystified by the distinctions between
pleas in abatement, pleas in bar, demurrers, and mo-
tions to quash, and have, at times, found difficulty in
determining which of these should be invoked.”” Homer
Cummings, 29 A.B.A.Jour. 655. See also, Medalie, 4 Law-
yers Guild R. (3)1, 4.

2. A similar change was introduced by the Federal
Rules of Civil Procedure (Rule 7(a)) which has proven
successful. It is also proposed by the A.L.I. Code of
Criminal Procedure (Sec. 209).

Note to Subdivision (b)(1) and (2). These two para-
graphs classify into two groups all objections and de-
fenses to be interposed by motion prescribed by Rule
12(a). In one group are defenses and objections which
must be raised by motion, failure to do so constituting
a waiver. In the other group are defenses and objections
which at the defendant’s option may be raised by mo-
tion, failure to do so, however, not constituting a waiv-
er. (Cf. Rule 12 of Federal Rules of Civil Procedure [28
U.S.C., Appendix].)

In the first of these groups are included all defenses
and objections that are based on defects in the institu-
tion of the prosecution or in the indictment and infor-
mation, other than lack of jurisdiction or failure to
charge an offense. All such defenses and objections
must be included in a single motion. (Cf. Rule 12(g) of
Federal Rules of Civil Procedure [28 U.S.C., Appendix].)
Among the defenses and objections in this group are
the following: Illegal selection or organization of the
grand jury, disqualification of individual grand jurors,
presence of unauthorized persons in the grand jury
room, other irregularities in grand jury proceedings,
defects in indictment or information other than lack of
jurisdiction or failure to state an offense, etc. The pro-
vision that these defenses and objections are waived if
not raised by motion substantially continues existing
law, as they are waived at present unless raised before
trial by plea in abatement, demurrer, motion to quash,
etc.

In the other group of objections and defenses, which
the defendant at his option may raise by motion before
trial, are included all defenses and objections which are
capable of determination without a trial of the general
issue. They include such matters as former jeopardy,
former conviction, former acquittal, statute of limita-
tions, immunity, lack of jurisdiction, failure of indict-
ment or information to state an offense, etc. Such mat-
ters have been heretofore raised by demurrers, special
pleas in bar and motions to quash.

Note to Subdivision (b)(3). This rule, while requiring
the motion to be made before pleading, vests discre-
tionary authority in the court to permit the motion to
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be made within a reasonable time thereafter. The rule
supersedes 18 U.S.C. 556a [now 3288, 3289], fixing a defi-
nite limitation of time for pleas in abatement and mo-
tions to quash. The rule also eliminates the require-
ment for technical withdrawal of a plea if it is desired
to interpose a preliminary objection or defense after
the plea has been entered. Under this rule a plea will be
permitted to stand in the meantime.

Note to Subdivision (b)(4). This rule substantially re-
states existing law. It leaves with the court discretion
to determine in advance of trial defenses and objections
raised by motion or to defer them for determination at
the trial. It preserves the right to jury trial in those
cases in which the right is given under the Constitution
or by statute. In all other cases it vests in the court au-
thority to determine issues of fact in such manner as
the court deems appropriate.

Note to Subdivision (b)(5). 1. The first sentence sub-
stantially restates existing law, 18 U.S.C. [former] 561
(Indictments and presentments; judgment on demur-
rer), which provides that in case a demurrer to an in-
dictment or information is overruled, the judgment
shall be respondeat ouster.

2. The last sentence of the rule that ‘‘Nothing in this
rule shall be deemed to affect the provisions of any act
of Congress relating to periods of limitations’ is in-
tended to preserve the provisions of statutes which per-
mit a reindictment if the original indictment is found
defective or is dismissed for other irregularities and
the statute of limitations has run in the meantime, 18
U.S.C. 587 [now 3288] (Defective indictment; defect
found after period of limitations; reindictment); Id. sec.
588 [now 3289] (Defective indictment; defect found be-
fore period of limitations; reindictment); Id. sec. 589
[now 3288, 3289] (Defective indictment; defense of limi-
tations to new indictment); Id. sec. 556a [now 3288, 3289]
(Indictments and presentments; objections to drawing
or qualification of grand jury; time for filing; suspen-
sion of statute of limitations).

NOTES OF ADVISORY COMMITTEE ON RULES—1974
AMENDMENT

Subdivision (a) remains as it was in the old rule. It
‘‘speaks only of defenses and objections that prior to
the rules could have been raised by a plea, demurrer, or
motion to quash” (C. Wright, Federal Practice and Pro-
cedure: Criminal §191 at p. 397 (1969)), and this might be
interpreted as limiting the scope of the rule. However,
some courts have assumed that old rule 12 does apply
to pretrial motions generally, and the amendments to
subsequent subdivisions of the rule should make clear
that the rule is applicable to pretrial motion practice
generally. (See e.g., rule 12(b)(3), (4), (b) and rule 41(e).)

Subdivision (b) is changed to provide for some addi-
tional motions and requests which must be made prior
to trial. Subdivisions (b)(1) and (2) are restatements of
the old rule.

Subdivision (b)(3) makes clear that objections to evi-
dence on the ground that it was illegally obtained must
be raised prior to trial. This is the current rule with re-
gard to evidence obtained as a result of an illegal
search. See rule 41(e); C. Wright, Federal Practice and
Procedure: Criminal §673 (1969, Supp. 1971). It is also
the practice with regard to other forms of illegality
such as the use of unconstitutional means to obtain a
confession. See C. Wright, Federal Practice and Proce-
dure: Criminal §673 at p. 108 (1969). It seems apparent
that the same principle should apply whatever the
claimed basis for the application of the exclusionary
rule of evidence may be. This is consistent with the
court’s statement in Jones v. United States, 362 U.S. 257,
264, 80 S.Ct. 725, 4 L.Ed.2d 697 (1960):

This provision of Rule 41(e), requiring the motion to
suppress to be made before trial, is a crystallization of
decisions of this Court requiring that procedure, and is
designed to eliminate from the trial disputes over po-
lice conduct not immediately relevant to the question
of guilt. (Emphasis added.)

Subdivision (b)(4) provides for a pretrial request for
discovery by either the defendant or the government to
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the extent to which such discovery is authorized by
rule 16.

Subdivision (b)(5) provides for a pretrial request for a
severance as authorized in rule 14.

Subdivision (¢) provides that a time for the making
of motions shall be fixed at the time of the arraign-
ment or as soon thereafter as practicable by court rule
or direction of a judge. The rule leaves to the individ-
ual judge whether the motions may be oral or written.
This and other amendments to rule 12 are designed to
make possible and to encourage the making of motions
prior to trial, whenever possible, and in a single hear-
ing rather than in a series of hearings. This is the rec-
ommendation of the American Bar Association’s Com-
mittee on Standards Relating to Discovery and Proce-
dure Before Trial (Approved Draft, 1970); see especially
§§5.2 and 5.3. It also is the procedure followed in those
jurisdictions which have used the so-called ‘‘omnibus
hearing” originated by Judge James Carter in the
Southern District of California. See 4 Defender News-
letter 44 (1967); Miller, The Omnibus Hearing—An
Experiment in Federal Criminal Discovery, 5 San Diego
L.Rev. 293 (1968); American Bar Association, Standards
Relating to Discovery and Procedure Before Trial, Ap-
pendices B, C, and D (Approved Draft, 1970). The omni-
bus hearing is also being used, on an experimental
basis, in several other district courts. Although the Ad-
visory Committee is of the view that it would be pre-
mature to write the omnibus hearing procedure into
the rules, it is of the view that the single pretrial hear-
ing should be made possible and its use encouraged by
the rules.

There is a similar trend in state practice. See, e.g.,
State ex rel. Goodchild v. Burke, 27 Wis.2d 244, 133 N.W.2d
753 (1965); State ex rel. Rasmussen v. Tahash, 272 Minn.
539, 141 N.W.2d 3 (1965).

The rule provides that the motion date be set at ‘‘the
arraignment or as soon thereafter as practicable.” This
is the practice in some federal courts including those
using the omnibus hearing. (In order to obtain the ad-
vantage of the omnibus hearing, counsel routinely
plead not guilty at the initial arraignment on the in-
formation or indictment and then may indicate a desire
to change the plea to guilty following the omnibus
hearing. This practice 